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Dated this Wednesday, the I12th day of September, Z2001.

CORAM : jlon’ble Shri B. N. Bahadur, Member (A]}.

Hon'ble Shri Kuldip Singh, Member (Ji.

Smt. Vijava K. Nair,

Library Information Assistant,

Department of Legal Affairs,

Branch-Secretariate, Bombay,

Aavakar Bhavan Annexe,Znd floor,

Bombay - 400 002Z. ‘e Adpplicant.
{By Advocate Shri 8. P. Saxena)
‘ 3. The Secretary,
VERSUS Industrial Policy & Promotion,

Udyog Bhavan,
New Delhi - 110 OLl1.

I. Union of India through
The Secretary, 4, The Director,
Ministry of Law, Justice ' Directorate General of Techni-
and Company Affairs, cal Development, Udyog Bhavan,
Department of Legal Affairs, New Delhi ~ 110 Ol1.
Shastri Bhavan, 5, Joint Secretary & Legal
New Delni - 110 00I. Advisor, Branch Secretariate,
5 o . Department of Legal Affairs,
< lhe Secretary, ] Aayakar Bhavan Annexe
' Department of Personnel Bombay - 400 020, ’

& Training,
Loknavak Bhavan, Khan Market,
New Delhi - 110 003. ... Respondents.

{By Advocate Shri V. (. Hegel.

ORDER (ORAL}

PER : Shri B. N. Bahadur, Member (A}.

The Applicant 1in this case, comes up to the Tribunal
seeking the relief, in substance, for a direction that she ought

to have been fixed in the scale of £Hs. 1640-2300 w.e.f.
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0i.01.1986 consequent upon the revision of the scaies of pay by
the Fourth Pay Cqmmission/Ministry of Finance. The Appiicant
aiso seeks consequentiai benefits, as detailed in para 8(ii) to
s(vi) of the O.A. .

2. The facts of the case, as brought out by the Appiicant,
are that having been appointed as Junior Stenographer in the
Office of the Cement Controiiler in the grade of Rs. 330-560 on

i, she competed 1in a direct recruit selection through

©
s ¢)

i6.07.1
the Staff Selection Commission for the post of Sr. Stenographer

o~ - -

-800) and having been successfui, was promoted on

8 )

2

N

{Rs.

83. In December, 1985, she was rendered surpius by her

)

©

Ministry and her service was placed at the disposal of the
0.0.P.T. with effect from 3i.12.1985. She was, however, asked
to mark attendance in the Regionail Office, in Mumbai itseif.
Further, the Appiicant avers that during the period from
0i.01.1986 to 25.05.1986 she was paid by the D.O.P.T. and on
26.05.1986 she was taken on the strength of D.G.T.D.,vNew Deihi.
The averments and contention of the Appiicant is that the revised
scaie of pay of S8tenographers was Rs. 1640-2900 for C.8.8.65.
Stenographers, as decided by the Government, and since she was on
the strength of the D.0.P.T., she shouid have been brovided with
such a scalie and was indeed provided the scaie w.e.f.
0i.01.1386.

3. However, in February, 1931, D.0O.P.T. informed D.G.T.D.

that the Applicant, not belonging to the C.S5.8.8. cadre, couid
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not be fixed in the scale of pay of Rs. 1640-2300 and was,
therefore, fixed in the scale of Rs. i400—2500. Orders of
recovery of amounts paid were issued. Further stages in the case
are described. It is with such grievance that the Appiicant

comes up to the Tribunal seeking the reiiefs, as mentioned above.

4. The Respondents in the case have filed a Written
Statement of reply, where the defence taken is that the Appiicant
who was appointed as Senior Cierk w.e.f. 26.05.1985 through the
surpius celi of D.0.P.T. did not beiong to the C.8.8.S. cadre.
Infact, had she not been provided with such posting under the
"Surpius” Scheme, her . services were iiabie to be
terminated/retrenched. The Respondents specificaliy deny in the
- Written Statement that the Applicant was on the strength of
U.0.FP.T., as alleged, and contend that she was not efigibie to be
inducted into the ¢.3.5.S5. or provide benefits accordingiy. She
was mereiy on the surbius cell in terms of the reievant scheme.

5. The facts regarding the pay scaies are then discussed
further in the Written Statement. It is aiso pointed out that
applicant’s representation dated 07.08.19871 was attended to, and

1t was found that her grievance of non-grant of pay scaie of Rs.

40-2900 had been considered even eariier and it was found that

Lo}

7
she was not eligibie for the same and this decision had been
communicated aiready to the Appiicant vide letter dated
04.02.1991. It is aiso stated that the Applicant does not find a

piace in the seniority 1ist of Stenographer Grade ‘G’ on C.S.8.S.

e
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5. We have considered all papers in the case and have heard
the Learned Counsei on both sides. We have aliso seen the case

jaw cited by the respective sides.

7. The Learned Counsel for the Appiicant, S8hri 8. P.
Saxena, argued the case at some length, and contended first that
the Appiicant was on the strength of D.U.P.T. during the period
cited. He took us over some of the documents filed to make his
point and argued that the.appiicant was fuily entitied to being
provided to the scale of Rs. 1640-2300. He contended that there
was no reply from the Government to the representation made by
the Applicant. Learned Counsel further made a point that the
Appiicant was discriminated against, in that, the othef Group ’C’
Stenographers of 0.G.T.D. had been provided with the higher
scale and that the Department had not oniy been arbitrary 1in
denying this to the Appiicant but had aiso not been reacting to

the several pleas/representations made by her.

8. jearned Counseil took support of the following two cases

to press on his argument :

(1) P. K. Sehgal & Others V/s. Union of India &
Others reported at 1992 (2} AI SLJ 331.

(17) Naveen Saxena & Others V/s. Union of India &
Others reported at 1959 (1) AI SiJ 2Z2i11.

The second case of Naveen Saxena was cited to make the point that

the discrimination is illegal and that the principie of ‘Eqgqual
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Pay for FEqual Work®' was valid 1in the case of the Appiicant.
winding up his argument, Shri S.P. Saxena, made the point that
without prejudice to the arguments made, the Applicant was
entitied to be exempted from recovery and aiso to refdnd of
already recovered amount in terms of the law settied in the
matter of Shyam Babu Verma & Othérs V/s. Union of India & others
reported at 1394 (27) ATC 121.

9. ,w-..-Learned Counsel, Shri Rege, took the defence, as made out
in the 'Written Statement and further took us over the various
communications and documents fiied by the Appiicant and
Respondents. He first stated that the order of the Cement

Controliier dated 30.06.71383 xhibit A-3/page 25) had cleariy put

—

the Appiicant in the lower grades of the two and it was not that
she was selected for the C.5.5.5. 8he was a direct recruit and
the OfFfice of the Cement Controller was a subordinate office. It
was contended by Shri Rege that during the period that the
Applicant was in Surpius Cell she continued to get salary in the
jower scale and strenuously denied that she had become a part of

the D.O.P.T.

io. Shri Rege aiso argued that there were no pleadings in the
O.A. regarding "equal pay for equal work"”. To ask reiief on the
basis of principies of ‘Equal Pay for Equal Work’® and that too at
this point, was not valiid. Shri Rege further denied that any

discrimination had been made and made the point that no detaiied
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pleadings or names of other Stenographers provided with higher

~1

scaies are given and the aiiegations made are vague. Al

representations, he stated, were decided by the Respondents.

fi.......We must at the start recalil that the reiief sought is on
the grievance that the scale of Rs. 1640-2300 was not provided
from 01.01.1986. We find that, right ai the beginning, when the
Appiicant was appointed to the post of Sr. Stenographer, she was
appointed on the basis of selection process undertaken by the
Staff Selection Commission and was placed in the scaie of Rs.
425-800. This was the position right in June, 1383. It is no
where ailleged at any stage by the Appilicant that the seiection
was made for a higher pay scaie or for €.5.5.5. or to the effect
that her _Jjuniors were posted in the C.5.8.8. even though they
had competed in the same examination. Had this been the stand of
appiicant, it was open to the Applicant to have agitated the
matter in 1383 or within a reasonabie time thereafter. Even now
this is not the case, and hence it has to be accepted that the
Appiicant was indeed appointed to a subordinate office and in a
definitely stipulated pay scale, as .per the order dated
30.06.15983. This 1s not something that can be gone into and
protested now. The fact aiso was that the post of Sr.

Stenographer in the subordinate office carries a iower pay scaie.

iz. The main support taken in argument by the iLearned
Counsel for the Appiicant was sought on the basis of the case of
P. K. Sehgal & others V/s. Union of India & Others decided by

oo 7
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the Principal Bench of this Tribunal in G.A. No. 527/97 on
25.9.i898. The O0.A. had been aliowed and the Respondents were

directed to consider appiying revised scaje of Rs. i640-25C0 to
the Applicant on the same basis as Stencarapher Grade—-II of
5.5.5. Now as against this, our attention was drawn by the

iearned Counsel for Respondeni: to the ratio of a case decided by

- -

the Hon'bie Supreme Court 1n the matter of Federation of Ali

India Customs ¢ Central Excise Stenographers (Recognised) and

-~

Others V/s. iinion of India & Others reported at 1988 (7)) ATC
591. The issue has been discussed in this case. The Headnote 1n
part reads as under :

“service Law - Pay - Equal Pay for equai work -
Applicability - Differentiation ih pay scales
among governmenc servants holiding same posus and
performing simiiar work on the basis of
difference in degree of responsibiiity,
reiiability, confidentiality, etc. vaiid - vaiue
judgement of concerned administrative authorities
made bona fide, reasonabiy and rationaliy not
open to interference by Court - Different pay
scales fixed for Stenographers Grade-I working in
Central Secretariat and those attached to heads
of subordinate offices on the basis of
recommendation of Pay Commission, heid, not
vioiative of Article 14 and not to be interfered
with under Articie 32 - Constitution of India,
Articles i4, 38 (d) and 32.

It 1is ciear, therefore, that the vaiue Judgement of
administrative authorities Made onh the basis of bonafide,
reasonable and rational decisions in this regard were not open to
interference by the Court. - Importantiy, that different pay
scales for Stenographer Grade-I in Central Secretariat and Heads

of subordinate offices were not vioiative of the Constitution of

e 8
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India. In the face of such guidance from the Supreme Court, the
other case Jlaw would have no validity or importance. The case
jaw settied by the Supreme Court directiy appiies on ail focus to

the present case berore us.

i3. Before parting with the case, we must refer to the point
of discrimination argued on behaif of the Appiicant; It is true
that as pointed out by the iLearned Counsei for respondents that
this is something of a vague ailegation and no definite pieadings
with detaiis are availiabie. Even i1f there were, that could not
have become a ground for the provision of reiief, as sought by
the Appiicant. 1In view of the above discussions, speciaily the
guidance of the Supreme Court available to us, we find that there

is - nho case made ouUut by the Applicant for our interference in the

matter.

id. We must, however, deal with the question of recovery
that has been ordered against the Appiicant. The matter is well
settlied by the case of Shyam Babu Verma & Others V/s. Union of

India & Others (supra) and on the basis of ratio of this case,
the‘Appiicant is fuliy entitied to the ciaim made by her that no
recovery shouid be made in respect of the amounts aiready paid to
her. Also, that any amounts recovered shouid be refunded to her.
Accordingly, we hereby order that the Respondents shali make no
recoveries 1n respect of the amounts aiready paid to the
Appiicant due to fixation of pay in higher sca?e; and shaili

.. 9




receipt of a copy of this order.

15.

The O.A.

is thererore dismissed,
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refund the amount that has been recovered, if any, (without
interest) within a period of three months from the date of

subject however to the

directions contained in para i4 above. No order as to costs.

08X
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(B. N. BAHADUR)

MEMBER (A).



