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1. Union of India
through
The Secrdtary,
Department of Revenue,
North Block,
New Delhi - 110 OQ1.
2. Collector of Customs,
New Customs House,
Ballard Estate,
Mumbai - 400 038,
(By counsel Shri Sureshkumar) .. Respondents

CRDER
fPer W,R,Kolhatkar,Member(A}{

In this case the short question for
decision is whether sealed cover procedure had been
correctly followed inthe case of the applicant. The .
applicant is working as an Examiner under Respondent
No,2, He was due for promotion as Appraiser. The
meeting of the DPC took place on 30-10-1995. The
promotion orders were issued on 30-10-1995% at
Ex.'A' The case of the applicant is that his junior
Shri Anand Kumar has been promoted but the applicant
has been left out. According to the applicant the
said actioﬁ is due to certain vigilance enguiries
being conducted by the respondents against the
applicant of which the applicant has no knowledge,
till date no chargesheet has been served upon the

/A applicant nor has the applicant been placed under
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suspension, The applicant's record is also without

any blemish. No adverse remarks have been communicated
to him concerning his working as Examiner. The applicant
has ;therefore prayed for a declaration that the

action of the reSpondents in superseding the applicant
by his junior in the matter of pramotion to the post

of Customs Appraiser is illegal, that the applicant

is entitled to be promoted to the post of Customs
Appraiser and to direct the respondents to open the

oM O B ST XXX
sealed cover ard —wpnqmu€3f3§¢§ﬁ§§;g3ﬁ¥xxxxnun

the applicant to the post of Appraiser.

2. Respondents have opposed the O.A.\at ;ﬁﬁ
admission stage. It is conceded that DFC took place on
30-10-1995 and the sedlaed cover procedure was adopted
in relation to the applicant. This is stated to be due
to the fact that the applicant along with a Group's’
officer is involved in granting and pemmitting duty
ffee import under the D,.E.E.C Scheme, to the importer
who did not qualify for such duty free imports, and since
further action against Group'B' officer can be taken
only after the first stage advice is received from the
Central Vigilance Commissionaformal chargesheet has

not been issued but the material date being prior

to the date of meeting of the DFC viz. 13-4=-94 which is
the date of alleged offence and 18-7-94 when a case is

jstatéa to be registered against the applicant)the action

of the respondents in adopting sealed cover procedure

is strictly in accordance with Govt. orders on the
subject . Hespondents have further enclosed a copy of

the letter dt. 1l4«7-1994 from Collector of Customs,
Nhava Sheva addressed to Collector of Customs,New Customs
House,Bombay under whom the applicant works. In this
letter the Collector of Customs Nhava Sheva has

requested Collector of Customs,New Customs Houée

A-—-t0 consider initiating departmental pProceedings against
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the two officers. On 20-10-1994 the Collector of
Cust oms,New Customs House,Bombay addressed a letter

to the Commissioner(Vigilance)in the CBEC enclosing a
copy of
L investigation report and requesting to obtain

first stage advice from C.V.C. and also the consent,

3. The applicant has relied on the case of
Delhi Development Authority vs. H.C.Xhurana, AR
1993 SC 1488 decided by the Supreme Court on 7-4-93

In this case the question of when the chargesheet can be
saig\to have

{Z been issued arose for decision. The Hon'ble
W

Supreme Court observed in para 9 as below 3

*9, The question now, is: What is the

stage, when it can be said, that ‘a
decision has bzen taken to initiate
disciplinary proceadings'? We have no

doubt that the decision to initiate
disciplinary proceedings cannot be
subsequent to the issuance of the
chargesheet, since issue of the charge—
‘sheet is a consequence of the dec151;;\“ﬁ
td initiate disciplinary proceedings.
Franing the chargesheet, is the first

step taken for holding the enquiry into
the allegations, on the decision taken to
initiate disciplinary proceedings. The
charge-sheet is framed on the basis of the
allegations made against the Government
servant; the charge-sheet is then served on
him to enable him to give his explanation:
if the explanation is satisfactory, the
_proceedings are closed, otherwise, an enquiry
is held into the charges; if the charges are
not proved,the proceedings are closed ard the
Government servant exonerated; but if the
charges are proved, the penalty follows.
Thus, the service of the chargesheet on the
Government ser¢ant follows the decision to
initiate disciplinary proceedings, and it
does not precede or coincide with that
decision. The delay, if any, in service of
the charge-sheet to the Government servant,
after it has been framed and despatched,

A~ does not have the effect of delaying
L} 04/—



initiation of the disciplinary proceedings
inasmuch as information to the Government
servant of the charges framed against him,
by service of the charge~sheet, is not a
part of the decisione-making process of the
authorities for initiating the disciplinary
proceadings.”

The learned counsel would urge that since in this case
what has come on record is that there was some proposal
to initiate major penalty proceadings but the matter
was pending and the chargesheet was not issued and

in view of the above Supreme Court decision the sealed
cover proceduregﬁiéﬁﬁnot have been followed. Counsel

for the respondents,hOggver, contends that applicant
and’ .

t{.

is under the cloud,/that the delay in issue of chargesheet
is merely due to the fact that this is a joint enquiry
in which one of the co=delinquenté being a Group'B!

of ficer the case requires first stage advice from the
C.V.C. The learned counsel for the respondents would
rely on Onion of India vs. K.V.JadgggggéE?AIR 1991 sC
2010, However, it does not appear to héip-ﬁim because
Eﬁ?para 6 of the judgment clearly states that pendency

of preliminary investigation prior to th’éi%fége of

issue of chargesheet will not be sufficient to enable
the authorities to adop the sealed covef procedure.
Although the case wads not cited before us’in our view
the case of Jankiraman has been further clarified

in the further Supreme Court judgment viz. Union of India
vs. Kewal Kumar, AIR 1993 SC 1585, In that case the
Hon'ble Supreme Court has held that a where a decision
had been_taken by the competent authority to initiate
disciplinary proceedings for imposition of major penalty
on the basis of FIR registered by the Central Bureau

of Investigation on the Govt. servant prior to the meeting
of the DPS’the action of the Govt. in following the

sealed cover procedure would be proper. In that case

A—FIR was registered on 30.9- the decigion

1988 by the C.B.I.
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to initiate disciplinary proceedings was taken based
on the FIR on 31-5-1989/the}DPC met on 23-11-89 and
the chargesheet was issued on 1-8-90. In those circum-
stances even though the chargesheet was issued
subsdquent to the mea=ting of the DPC,the Hon'ble

Supreme Gourt held that since the decision to

initiate disciplinary proceedings waS'takenqgij
prior to the UPg;gi@g@%ﬁ@iﬁ?@ﬁ??i?fﬁf?;ﬁi‘ff'
sealed cover procedure was in order. In this particular

case apart from correspondence which has passed

-

between:Collector of Customs Nhaya Sheva g?r:_:%“: =
Gii%%iiﬁ;i#ﬁ?tbe Collector of Customs New Customs
Housegzﬁﬁﬁgaﬁgfﬁif respondents have not been able to
show us that any decision to initiate disciplinary
proceed ings against the applicant was taken prior to
date of meeting of DPC viz, 30-10-95, In all these
decisions O.M.No. 22011/2/86-Estt.(A) dt, 12.1-1988
of the Department of Personnel haé Been interpreted.
Thig O.M, refers to four typés of cases which are
réproduced in para 4 of the'Khurané's case. For
ready reference the relevant circular is reproduced

below 3

"Cases of GOVernment-servants to whom
Sealed Cover procedure will be applicable.

2, At the t ime of consideration of the cases

of Government servants for promotion,

details of Government servants in the con-
sideration zone for promotion falling under

the following categories should be specifically
brought to the notice of the Departmental
Promotion Committee :i-

i) Government servants under suspension;

ii) Govermment servants in respect of
whom disciplinary proceedings asre pending

or a decision has beepn taken to injtiate
disciplinary progeedings;
(iii) Government servants in respect of
whom prosecution for a criminal charge is
A{b pending or sanction for progecution
oesb/



has been issued or a decision has been
taken to0 accord sanction for prosecution.

iv )Government servants against whom an
investigation on serious allegations of
corruption, bribery or similar grave miscon.
duct is in progress either by the CBI or

any other agency, departmental or otherwise."”

Kewal Kumar's case was decided by the Supreme Court

as it falls within the category of 2(1v)as well ag 2(11)

That was g gory Coma 2oty
L[ a case in which notﬁaly a decision was taken but also

M
an 1nves‘tigation by CBIC - xxxxxrx”xxxxxxxnxx _jwas in
&ppl:l.cant ’is

progress. in our viewf -z case is not covered by

para 2(1v_) referred above because passing of corregpondence

pbetween different agencies is not a substitute for an

investigation by an agency like CBI or aﬁy other

departmental agency.

4, It may further be observed that O.M. dt.
12-1-1988 has been superseded by O.M No, 22022/4/91.
Est.(B) dt. 14-9-1992 which i‘s to be seen at pages 214
to 217 of Swamy's Manual on Disciplinary Procesdings

for Central Goverrmment servants, 5th edition,1993. From

y

this O.M. it is seen that item 2(iv) has been altogether
deleted which meanstifl'fe 'Trlbunal is not required to go
into the question of whether the preliminary enguiries
being conducted by the de'partment were in the nature of
investigation by depar‘tmentalfargesrifg?g':rbecause thatmj*
particuldr item has been deleted. The reference to a
Govt, servant being under cloud which appears in para
2(1) of the circular dt. 14=9-92 on which counsel for
the respondents relies heavily is als—pmf_aagr avail
becduse it is only those Govt. employees who are covered
by &e item 2(i), 2(ii) and 2(iii) who are by definition
Govt. servants under the cloud ard it is quite clear that

the applicant cannot be stated to be a Govt. servant

«.under cloud in temms ©f this circular, s/




5. We are,therefore, of the view that
the sealed cover procedure was wrongly adopted
in case of the applicant and we therefore admit
the O.A, and dispose of the same at the admission

stage by passing the following order 3

O R D E R

O.A, is allowed. Respondents are
directed to open the sealed cover in respect of
the applicant so far as the DPC dt. 30-10-1985 is
¢ oncerned and[#ie sealed cover contail§dthe reco-
mmendat ion zgrpromotion of the applicantbthe same
should be implemented and the applicant should be
given all the consequential benefits including
deemed date of promotion but no arrears of pay.
This should be done within a period of three
months from the déte of communication of this order.

There will be no order as to costs.

APl bt s
-(W.K.KOLHAT KAR ) - (B.S.HEGDE)
Member(A) Member(J}




