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IN THE HICH COURT OF JUDICATURE AT BOMBAY.

APPELLATE CIVIL ‘JURISDICTION,
WRIT p-snrmh‘n'u.g')ql‘—f OF 1989,

Smt. Mary Kothare w/o Harish Kothere .. Petitioner.

v/s.
Union of India & AR ar,, ' ' Respondents.
INDE X
Sr. No. Pérticulars. : éxhibifs. ﬁége No,
1. petition. - I — ]
2, Copy of the letter ' ,
dt. 20/1/69. Ex. "A" |2 —
3. Copy of the show )
cause notice dt, 30/5/86
issued by Land Records
& Survey Officer_of the l
Dept. of Atomic Energy. Ex. "B" gg '
4, Copy of the letter dt,
29/2/80, received from
the Director of Estate
Management Dept. of Atomic
Energy. Ex. "C"
5. Copy of the letter dt,
7/1/87, Ex., "D"
6. Copy of the reply '
dt. 13/1/87. . Ex. "E"
7. Copy of the written
statement dt. 29/3/88, ‘
filed by the Petitioner. Ex. "F"
8. Copy of the letter dt.
24/10/88, Ex. "6"
9, Copy of the judgment ’
& Order dt. 18-19/1/89,
delivered by the Principal
’ Judge of the City Civil
Court, Bombay. Misc Appeal
No. 179 of 88, Ex. wyn
10. Vakalatnama., - -
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'-‘J\P IN THE HIGH COURT OF JUDICATURE AT BOMBAY
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| © WRIT PETITION NO. D )¢y 4 OF 1989

In the‘matter‘of Artiqle 227

of the Constitutien ef India

- [PPSR - o .
And
- nee. . In theAmqtterweiithgdPﬁbI;F;

‘. ... . JPremises (E§1gtiqp of;yqny
.:‘nuﬁho:iaeé Occupants) Act, 1971

;o N AT C e ‘
B xx&ﬁiﬁe,mat;er:pt:gvictipnggrder

L - A

- . , | Campetent @nthe;iiy__ .
- o Gkl . - dmd_ -
. S - In the matter'qf‘juégment ﬁnd
. i erder dated 18/19-1-1989 passed

¢ by, the Principal ;Judge.of, the

- 4

.

0 .city civil ceurt, Bombay, 4in
. ' : s QE-sMiscellaneous @gpgﬁgégg;%,go.
: R - 179 of.1988 -~ - - .
_Smt. Mary Kothare, wife of Harish
‘Kothare, Ind;an21nhab}tant.

Room No, 164, Labour Tenement .Colony,

i\ -

\ -

o Yt e

Petitioner

Mandala, Bombay=-400 088

Versus
1, Unien of India U
2. M. 5. Rao, ¢ o
Director of Estate Management &

Estate Officer, Govt. of India,

Department of Atomic Ener
Ahgshaktinagar.‘Bembay-408¥§4.

-

. SN i . date@ 24-10-1988 passed by the

L e e ———- -




o

 Te | A

THE HONOURABLE THE CHIEF JUSTICE AND OTHER
HON'BLE JUDGES OF THE HIGH COURT OF

- o
e & - . . e

JUDICATURE AT BOMBAY
. o de - S, J\'."J-‘)J . u.i,..-l‘a.z..
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THE HUMBLE PETITION OF THE

PETITIONER ABOVENAMED

MOST RESPECTFULLY SHEWETH3: ~
R

1e -The petitioner is' a:citizen ef India domiciled
in the State ef'uaharashérn. The petitiener's mother
Naiini John Gracial and number of ether tenants were -
the tenants were the tenants of two landlords vizs

one Ratan Patil: and anether Vasu Shetty. Both of them
had land at Chandivii village, Mankhurd, Mandala Nala,
sion-Trombay Road, Bombay. The landsof both the land-
lords were acquired under the Land Acquisition Act for
the benefit of -the Department of Atomic Energy, Govt.

of Indig, “Anushakti Nagar, Deonar, Bombay-94. All the
eccupants ‘including the-petitioner's mother were
offered alternate accommodation as the Department were
infefedt8d it éonstructing buildings for their offices.
Accordingly all the'occupints including the petitioner's
mother vacated the said land and shifted in the

present colony known as 'Mandala Labour Teneménts', being
Survey No.85 (Part). There are about 176 tenements,

all used for residence. They are coﬁstéuéted on the
land admeasuring 9,012 Sq.Mtrs.l The struttures were
originally constructed in 1964 by the Department of
Atomic Energy. There are about 52 ;ing;g room ?gnements
admeasuring 10*' x 10° eaéh. The remaining are goublc

room tenements admeasuring 20* x 10' each, %g
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. It was steted in the notice thet the sub 3
letting was prohibit. The allotment order issued/’f/:i:Zk

u3p‘-:...

2, ©&» The:petitionerts mpther and one vz@leri;si‘neh e
Gurkhexwerewateyinégte@exher._egineefhe: mother wasg.

" hot‘legaliy marzied, both of them were staylng together
ia Tonement Mo, 164, the. scaid. @enement No, 2164 allogted

- dn the eew celeny steed in the meme ef Harisiagh

L

The seié allotment wes done by e letter éated

.“'p *.

Herete ennexeé and marked Exﬁibit “AP ie a

T R
,copy of the seid letter dated 20a1-69. since 1970

Gurkhe.

"'. rv Bt .*

20o1-69.

the said Harisingh Gurkhe has 1eft the pxemises end the

N | o - ﬁr ;_‘.4r\(’~

petitieaer and her mether alene are staying in the'

T - * 1 T .
ot 4.

seid tenement. However. in the records of the ;

respondents the name ef Harisingh Gurkha continued.

The petitioner s;mether ‘also expired en 30-4-1985. The
petitioner was then steying mgn elone in the saia
o« e - . .‘ LY "i . H '

154.'
p . - O i.

Tenemem t NQ °

3, “The petiticner thercafter married to one Hariskh

Kothare. ‘All the occupénts were required to to' pay

the monthly cempensation of B, 16/= by way of service

cherges. The petitioner's mother paid the eeid ameunt.

She else,paid the necessary eecurity depesit for the

E\{A\",

tenement for which necessary‘receipts were issuea by

a'A--» .4‘«-&—,

[ VS S

., the Department of Atomic Energy. The petitioner hes

retien-cexd end ether releVent decumente to shew thet

PR

her mether vas residing in the premises eince 1969 and
prior to. thet hex mether was residing in the oid

premiees as @ tenant. though ahe could not preéuce the

rent bills, .

- . B “ .

¢, A show cause netice dated 30-5-86 was iSSued

by the Land Recerds & Survey Officer @f the Department

® -

g ﬁt rte] ?Fﬂrfﬁp hieh was a@@gﬁﬁﬁo@ t@ CVQP%“ Horhe

singh eiating that he hed sublet the premises to the

/

p@titiener@
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told thet the judqment copy was not xeceived.‘

e

r

The petitioner therefore changed her a&vocete and
signed a Vakelatnama in fevou: of Advocate Shri M.P,

s 1 -

Vaahi aftex ohtaining the no objectien frog_hdvocete

PR 3

=Y . . -

Bhti Shetty,

11.',' jén"ésii:-8=9 an 'ap'pn‘é:étilen was made before
the Ld. fmag“."fbr é'xteﬁsioh of time, When she went
for cbtaini.ng "the No' Objection on 27-4289, the -
petiticner qu “handed over a ccp; of the judgment by -
Advocate shetty. Mr. Shetty said that the copy of _ )
the judgment was received only 8 days beck. As there ‘
was not encugh time to prepere "the petition, Advocate
Principal :
Mr, M. P. Vaahi moved the Learneqzaudqe on 28-4-89 for
extension of tine. Though the Vakalatnams was filed
after taking no 6bjectien, an ocbjection was raiaea
that once the proceedings were disposed of, a new
advocate t§£ﬁat come on record and since Mr..Shetty was
hotzpfe;eﬁt;:t%e petitioner was asked to appear before
thetPriﬁcibel'&udgee Accordingly the petitioner herself
appeered in porlen ‘pefore the 14, Principal Judge. He,
hou'ver. refusod to extend the time eteting thet the e
judgment copy was delivered to Mr. Shetty on 16-4-89 and
not eightﬂdays.ptior to 28-4-89, Though the petitioner
_tried to explain that she had not received the copy of
judgment, from; Advocate Shetty in spite of her contacting
him on number of occasions, the L4, Principal Judge
_refused to extend the time to enable her to file ;
petition in the High Court. Hereto annexed and marked
Exhibit ®"H® is a.copy of the judgment and order dated EX, "H"

l§/19a9~2"~ sliverad by the Prinecipal Tudge of the City
civil c@\,_ct, .«;tbay 1n the said Misc,. &ppeal tIo.179 of

1988,
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" writ of nandamua or any other appropriate writ. order

"o direction be iaeued calling fc: the records end ,

. letter. Out of the total amount of #s, 8.30,000/-

© 7 - ° .

12. .Being eggrieved‘by the_laid ju¢qm9nt and order
dated. 18/19-1-89. the petitiouersbegc -to. approueh

this Hon'ble COurt end prays that a writ of certiorari.

Ta, '
..f J
: “ h—‘,‘“‘)‘ﬂ-q' vf- n(ba«-‘qb-:s [P I

[}

efter examining‘the preprieties and leqalities of ‘the

Wrsar af -4 . -
AN N I 2L T ae

impugned declsion. be pleesed to quash and aet eside .

e 3-&.&44\?"

the same on the following lmongaother groundss-

e . - w“ 2L S By PR

-~

(a) The pesitioner«aays that the«proceedings

. are totally,bad and illegal, The petitioner and her

husband are neot 1¢aue§ a show cauge notice unger.

Section 4._'ther‘éection 4 of the Public Premises .

Act it:is.necessarfeto‘qivea notice to all the occupants.,
Admittedly ;he‘petit;oner and her husband are occupants
within the meaning of Secfion‘4. Notice u/s 4 having

not been given, the proceedings are totally bad and

1llegal and they are liable to be quashed. . . |

(b) The notice was issued to Harisingh Gurkha.

who is not residing 1n the premlsea since 1970. The 2nd

respondent and all ether efficers of the Department
know very well that . the petitioner and hex mother were
staying 1n the premisea till 1985 and: after 1985

oy

vthe petitiener and her husbend aré the enly persons

who are residing in the premises.

Y . v
- 1 . B

'(C) fhe.pegitiaﬁef,suhmi&s that the respondents
have no right to- adopt the -proceedings of -eviction,
The first respondents had 'accepted the -proposal. to

convey the land and the structures-to*the Society. The

' same is recorded'by a.letteg ﬁated 29%2.80. The
» Society 13 now registered as eontemplated in the said
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-améunt of ‘Wi18,75,000/« has alresdybeen paid,
Lol - )
'Humber -of erdérs have beén-passed.in fespect of. -

-dt £ferent ‘tehements. . © 9 Cov
. X4).Zhe Society and some of the office
s L2 d 1:):%3 i L. --il.{.", i .-:' ‘d R 739 “li e}

bearers of the Society have filed i“suiﬁ on the

. Lt e .,'i"?‘;;'." . . RS N o o} 3 i . - .
Ooriginal Side of this Hon'ble Ceurt being Suit No.
L e o O -z . e DU 5o T I [ I o
1172 of 1988 for specific performance of the said
-2, ):E.J_:“.i‘. 3 j-; no ..:’: : r - . . L. .

con;:act as recorded in the lett;iiéaé;a 29-2-80.

In thc«iiilf;iit @ prayer:is made that pending the
hearing anl?finil disposal  of: the cuit.'theﬁd.fendants.
their officiio.-servants;-aqento-und employees be . :
restrained by ‘an order ‘and injunction ef the court
from executi#q the eviction erder and/er frem @ .
adoptlng—GVIétion'procoedings against the other.. .
members of the Society, or directly dealing with the
members of the Society with regard to. the sale, transfer
or aa-ignment&of the tenements. The Society has 2iso
taken out alNotice of Motion, being Noticc'of Motion

No. 1120 of 1988. Prayer (a) of the Netice of Motien

L o »wuzz 2 e hea i M D T
in the said suit reads as unders-
- - . PO i.‘. o - -t

ess d Ja -“‘»\51}' . '

i .5 That .pending the hearing' and final disposal
of the suit, the defendants, their officers,
servants, agents and empleyees be restrained
by an order and injynction of this Hon'ble
SR Court- from executing the said eviction order
and/or from adopting any eviction proceedings
against other members of the first plaintiffs
. Seciety, or directly deal with any of the
‘members of the society with regard to the
- sule, transfer or -assignment of their tenements®,

On 13-4-88 Hon'ble Justice shri Guttal passed an

order in‘ térms of prayer (a). In view of the said

- proceedings the respondents are not entitled to proceed

with the ¥4i¥ion proceedings. Whether the Seciety is

e specific perfermance or not is yet'

entitled té

to be decided in the said suit. The Society.is ready §§

-
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and willing to accept the pctitioner.ls & member ot

B! ! ¢ .mE o IR TR SLEI F: S SIS DRSS

Asans

'thelsoeiety aiacc Hariaingh Gurkha is ne longer alive

' I oL D e U B I I R ) SR

and thc members of the Society know that the petitioner

and her huzband .are the only two. peérsons residing im

.the premises. The petitioner craves leave te rely

upon ‘€he proceedings in Suit No. 1172 6f 1988.

\aniw Os . Do : i mes

O The petitioner says that since Gurkha

Harisingh is not heard from 1970._he is therefore

“h— D

presuﬂ.g to be dead having notlbgeg;heqrd for more than

geven years,
2id N - = e . ..

2 2{£f) The reasoning given by the 2nd respondent
and -the Principal’ Judge is‘fﬁtiiiflpef¢erse. The Ld.
Principal Judge erred in observing that the original
letts? Peing in the name of ‘Harisingh Gurkha, the
petitiqne: or her mother cannot have any right, title

or interest in the premises.

Py S . . - \

{g) The petitioner says that the reference to

. the land acquisition proceedings was totally irrelevant.
 There was no challenge to' the land ecquisition

prquggings.rwhile the Ld, Principal Judge referred to
80 m;n§ fhings about the acqhi!iontproceedinga.

_(p? ?h? Ld. Principel gydgelgiﬁ’potvyefer to
various xx submissions made ip th_a?peal Memo on behalf
of thejAppellant—petitioner. One of the contentions
was E_that the petitioner was not issued a notice
under Section 4 of the Public Premises Act, That point
has not been decided. .

13.

T . petitioner Gemanded justico but the same
is 325*

r;'to her. There is no other alternative ‘and

P ey MO

efficacious remedy available to the petitioner and the

o7
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reuefs that w111 be gténted by th:l.a Hon'ble K

P P aalad g ' , . ‘
court will be just, complcte and effective. "
. . The petitioner, therefore, -prayste - "

Lo s Y PO e b e T e S '.-.~a-:a . S

lv“f:

. (8) Thet a.writ of certioreri, a writ of
| mandamus ‘or any othar‘epprop;iate writ,
- - "or@er or direction be issued céiiing for
~ “the records and after éxamiaigg'thi‘
ﬁrobrietieEAand inglifies of ¢the impugned
order dated 24-10-1988 passed‘ﬁ& the W
2nd respondent and -the judgment and order ‘ 7Q;
dated 18/19-1-89 delivered by;ﬁhe Principal
Judge of the City5c1v;1_COurg.,Bdmbay,,

~ be pleased to quash and set aside them, .

(b) That pending the hearing and:finai”disposal
of the petition, the eviction order dated
24-10-88 passed by the 2nd respondent for
eviptieg of tenement No. 164, Labour Tenement'

.LlQQlony..Mandala. Bombay-400 088‘be stayed,

4 i
— vt

- (¢) That adninterim stay in terma of prayer (b) );/
. be granted N ’

(d) That the costs of the petition be

.
an b

provided for.

. {€) Such other and further reliefs be granted

as this Hon'ble Court may deem £it,

- )

- T T " Petiticner’



