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CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH
Original Application No: 1125/95,
KBNS RAKARBINCAL KON X !
.
DATE OF DECISION: December =, 1998,

\ ) .

V. S, Khopade, - , ___Petitioner

Shri H. Y. Deo, ‘ Advocate for the Petitioners
>y Versus

Union of India & Others, ——-Respondent

Shri S.S. Karkera for '

Shri P. M. Pradhan, ' Advocate for the Respondent(s)

CORAM :

The Hon’ble Shri  Jygtice R. G. Vaidyanatha, Vice-=Chairman.

The Hon’ble shri D. S. Baweja, Member (A).

' ‘1. To be referred to the Reporter or not ? ’\/\/Q

2. Whether it needs to be circulated to other Behches of ‘/V/<?
the Tribunatl ?

{R. G. VAIDYANATHA)
VICE-CHAIRMAN,
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IN THE CENTRAL AD'IINISTRATlVE TRIBUNAL,

MUMBAI BENCH MUMBAI.

ORIGINAL APPLICATION Nd.1125/95.
ﬂmwmwaJ this the,(Q{ﬂ day ,oféth#M11998.
]

Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Vice-Chairman,
Hon'ble Shri D.S.Baweja, Member(A).

V.S.Khopade, I
24/195, Maharshinagar, ! |

(By Advocate Shri H.Y.Deo) !
V/S. :

1. Union of India
Through The Chairman,
Telecom Commission, I
Deptt. of Telecommunication, o
Sanchar Bhavan, [
As oka Road, i
New Deli -~ 110 001.

2. The Chief General Manager,
Maharashtra Telecom Circle, [
G.P.0. Building, [
V.T. Railway Station,

Bombay - 400 O001. |

3. The General Manager, |
Pune Telecom District, f
Telephone Bhavan, f

Bajirao Road, !
Pune 411 002, - . ..Respondents.

By Advocate Shri S.S.Kark ‘ I
(By arkeky g g .

(Per Shri Justice R.G.Vaidyanatha, Vice-Chairman)

f

This is an application 'filed under section 19
of the Administrative Tribunals Acé, 1985. The respondents
have filed reply. We have hea%d the learned counsel
appear-ing on both sides, [

2. The applicant was workihg as Section Supervisor
(Opérafive) in the Department of Telecom and working at
Pune at the relevant time viz. in 1994. A charge sheet
was issued to him alleging that he!has committed mis-conduct

& )\\Av?\/\l;y
of bigamy in marrying a second wife .givimy g subsistence

{k; the first marriage and thereby|/he has violated the Ser-
vice Conduct Rules. The applicant gave a reply denying

the allegation. . t




Then, an Enquiry Of ficer was appointed and a
!

Presenting Officer was appointed. During the enquiry the
:

prosecution did not adduce any oral evidence. The prose-
cution depended only on one document viz. the deposition

1 m/?/)l,:(/uv\/\/
of the applicant in some previous case. The cespondents

1

also did not adduce any oral evidence. Subsequently, it
a.)’)"[’\w/\/\’ .
appears that the xespondents gave' the affidavits of his

wife, father-in-law and a Sarpanch. |

After the enquiry, the Enquiry Officer submitted
his report to the effect that the charge is proved. Then
the applicant gave his representatio;:m to the enquiry report.
Then the Assistant General Managet% purporting to act as
Disciplinary Authority passed an ordér dt. 31.1.1994 holding
that the charge is proved, by im;i)osing a punishment of
removal from service. Against that order, the applicant
preferred an appeal before the Dy. General Manager.

The applicant did not hea('\r anything as to what
happened to his appeal, except that he came to be reinstated
by order dt.26.8.1994. He was paid back wages from 1.2.1994
till 26.8.1994. But, surprisinglyzthree days later the
applicant received another order dt. 29.8.1994 passed by

the Dy. General Manager again imposing the penalty of

!
removal from service. Then, applicant preferred appeal

.before the General Manager, who dismissed the appeal.

Being aggrieved by the orders passed by the res-
pective authorities, the a>pp1:'1c:ant:r has approached this
Tribunal by taking number of grounds i
3. Respondents in their repIy have justified the

action taken against the applicant. They have stated that

i \ ...3.



the enquiry has been done as per rules. It is stated that
the appellate authority accepted 'the contention of the
applicant that the Assistant Genefal Manager was not the
competent authority to pass the ‘order for removal from
service and therefore, the appeilate authority allowed
the appeal and the applicant was reinstated, but sub-
sequently the appropriate Disciplihary Authority has passed
the order dt. 29.8.1994 removing the applicant from service.
Then on merits, the respodents have justified the impugned
orders.

4. The learned counsel for the applicant has raised
number of contentions both on derits and on defects in
the enquiry and violation of principles of natural justice
and contended that the impugned orders are illegal and
liable to be quashed. On thej other hand, respondents
counsel submitted that the enquiry has been done as per
rules and the applicant had éufficient opportunity to
present his case and even if there is some irregularity
or violation of procedural rules, the enquiry is not
vitiated unless the applicant can establish that prejudice
was caused to him. It was submitted that no prejudice
is caused to the applicant an@ therefore, tfe orders of
the respective authorities cannot be quashed even if there

are some irregularities or violation of procedural rules.

I

5. Admittedly, the Depu*y General Manager is the
appointing authority of the applicant. But the first
punishment order was issued by t%e Assistant General Manager.
According to the rules, the Disciplinary Authority has to
appoint an Inquiring Officer. In this case, through® out

till the passing of the first pjnishment order, the Assi tant
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I

General Manager has acted as tbe Disciplinary Authority.
It is he who has appointed the Inquiry Officer and the
Presenting Officer, which he céuld not have done since
he was not the appointing authority. Therefore, the
whole proceedings, starting from the appointment of the
Inguiry Officer and culminating in the first penalty
order dated 31.,01,1994 are illégal and void. After the
first penalty order the applicant preferred an appeal
before the Deputy General Manager and he took this as
one of the grounds, namely - that the Assistant General
Manager, while issuing the penélty order was not the
appointing authority and he codld not have issued such an
order.
i

The first penalty order is dated 31.01.1994.
When the appeal came to be considered by the Deputy
General Manager on 02,06.1994, the Deputy General Manager
found that the procedure of Assistant General Manager in
issuing the penalty order was contrary to the rules,
since he was not the appointing authority. Then it is
further noted in the order sheei of the appeal that the
said Assistant General Manager has since been promoted
and he has become the Deputy General Manager. Therefore,
the Deputy General Manager could not pass any order on
the appeal, since he himself had passed the impugned first
order of punishment dated 31,01.1994. Therefore, the
Deputy General Manager placed the papers before the

General Manager. In the appeal filed, we have an order

g

dated 22.07,1994 which reads asifollows : Q}ﬂf////

veed
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"As discussed in General Manager's chamber,
the appointing authority i.e. the Deputy
General Manager has to follow denove procedure
independent of person occupying the post, etc.
Hence, the D.G.M. may only deal with the
matter further." ; '

Therefore, there is a specific order by the General

Manager that the inquiry should be done denovo by the
Deputy General Manager. Once the appellate authority
passes this order, the order shouid have been communicated
to the applicant and on the basis of this order, he should
be reinstated. Nodoubt, reinstatement order is issued to
the applicant and he is taken on duty without communicating
the order of the Appellate Authority. He is simply
reinstated without giving any reasons and three days later,
one more order is passed by the Deputy General Manager

dismissing him from service.

When the Appellate Authority has passed an
order that the procedure adopted by the Assistant General
Manager was illegal and that the Deputy General Manager
should follow de novo enquiry, then the Deputy General
Manager cannot straightaway pass a fresh order of penalty
without conducting the de novo engquiry, as ordered by the

Appellate Authority.

6. But strangely we findlfrom the appeal record
that the Deputy General Manager makes a note in the order
sheet as to what is meant by the de novo procedure and

sought clarifications from the General Manager. Then the

General Manager makes a one sentence note stating 'from

the receipt of representation'. In our view, this is not

the way in which a statutory appeal should bjgi:ji;/with
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by the Appellate Authority. When once the appellate
authority passed the order on the appeal directing

de novo procedure by the appoiptingauthority, namely -
the Deputy General anagér, thé matter ends there and
the Appellate Authority become@ functus-officio. He
cannot, behind the back of the]applicant and without
notice to him, give any direcéion or pass any oxder

as to what is meant by de novo procedure. Therefore,
the subsequent direction'of the appellate authority R
has no legal sanﬁiiﬁy and is not sustainable in law.
The order of the Appellate Auﬂhority directing de novo

enquiry should have been communicated to the applicant.

It has no validity unless it is communicated to the party.

When once the Apbéllate Authority has passed
that the enquiry should be done de novo, then the Deputy
General Manager cannot straight—aWay pass a fresh order
of punishment on the same record. Atleast he should have

- informed the applicant tQat the matter has been
remanded to him and whether hé wants to be heard or he
wants to make any representation, etc. The applicant
was kept in dark and he was not even informed that the
matter has been remanded. :

|
Then what is more, the Assistant General Manager,
Mr., V.S. Khatav, who issued the first illegal penalty
order dated 31.01.1994, has been subsequently promoted
as Depuly General Manager. Tben now in the capacity of
Deputy General Manager he becgmes the appeointing authority
and on that kasis, he himselfiissues the second order of

penalty, which is impugned in the present applicatjon.

L
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In all fairness and having reg%rd to the principles
of natural justice, Mr. V.S. Kﬁatav, who had already
expressed opinion in his illegél order dated 31.,01,1994,
should not have passed the secénd order and that too,
without notice to the applican% and without hearing him
and behind his back. The wholé action is in violation
of the basic principles of nathral justice. How can the
same authority who had passed %he illegal order as an
Assistant General Manager can %gain pass a fresh order
as Deputy General Manager and khat too, without hearing
the applicant and without noti%e to him. When the
Appellate Authority has direc@éd de novo procedure to be
followed, the Deputy General Msnager has no jurisdiction

to pass a fresh order on the basis of the same record.

|
7. We have already seen how the Assistant General

Manager had appointed the Inq;iring'Officer when he was

not the appointing authority %nd he was not the disciplinary
authority. It was the Deputy;General Manager who was the
Appointing Authority and the ﬁisciplinary Authority for major
penalty, who could have appoibted the Inquiry Officer.
Therefore, we find that from the stage of appointing of

an Inquiry Officer illegalityfhas crept in. That is why,

the Appelleste Authority passea an order for de novo enquiry,
but still no de novo enquiry %as held and the impugned

order of punishment is passed}on the basis of the old

case file, f

t
8. The Learned Counsel for the respondents

invited our attention to the decision of the Supreme Court
in 1996{1) SC SLJ 440 { State Bank of Patiala & Others

V/s. 5. K. Sharma §| where no?doubt the Supreme ii;ft

-
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has observed that if there is  any violation of
procedure, the order should not be set aside unless
prejudice is cause to the parties. In our view, in
case of irregulerities in procédure, naturally the test
of prejudice must be applied. ;But even in this case,
the very appointment of the Induiry Of ficer was illegal
and it was done by an authority who was incompetent to
appoint an Inquiry Officer. Tﬁen inspite of the order
of the Appellate Authority for:de novo enquiry, the
Deputy General Manager passes the second order of penalty
without any fresh enquiry and without even hearing the
applicant. Then what is more,' the same authority who
passed the first illegal order of penalty, without
juris%diction, has again passeé the second order on his
being promoted and again withopt hearing the applicant
and without notice to him. In our view, there is gross
vioclation of principles of naﬂural justice, which has
caused serious prejudice to the applicant and the
procedure adopted is wholly iilegal and not merely

irregulear, ;

For the above rea$ons, we hold that the
impugned order of the appeintiu;authority, and again
confirmed by the Appellate Aufhority in the second round,
are not sustainable in law ané liable to be quashed.

In this view of the matter, we do not want toc express

any opinion on the merits of the case.

9. It is seen that the complainant, Mr. Pawar,
who had sent a complaint against the applicant, has not
been examined. No attempt is made either by the

i
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Prosecution or by the Defence to produce some

K 2
relevant evidence regarding ration card, voter's list
or some other documents which would have thrown some
light on the disputed questionjof.! the applicant having

two wives or not. We are mgking these observations

SO that‘if the matter is to be{again enquired into, it
is open to both, the prosecuti&n and the defence, to
adduce proper and reliable eviéence on the disputed
point, namely - whether the applicant has two wives

or not.

In our view, the whole enquiry proceedings,
from the stage of appointment pf an Inquiry Officer,
should be quashed. In this ca%e, no oral evidence has
been recocrded. Now the Discipkinary Authority, if he
decides to continue the ° enquﬁry, he can appoint a
fresh inquiry officer, who shall give _oppoftunity to
both the parties to adduce evidences and then, after
recording the evidence$, he cén submit his report to
the Disciplinary Authority anq then action should be

taken as per rules, ‘
i

10. As a result of our discussion, the O.A.

will have to be allowed and the impugned order of

removal from service will have to be set aside and
consequently, the applicant will have to be reinstated.
The further question?;é, whet%er the applicant is
entitled to get full'back waggs ? One of the principles
in service jurisprudence is "No work no pay" but however,
since the applicant is deprivéd of doing his work as a
result of the impugned order,lwhich is being quashed,

!
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natdrally he has to be given the monetary benefits.,

The applicant did not challenge the appointment of
Inquiring Officer by the Assigtant General Manager.

Then we find that as a result;of the remand order,

the applicant will also get aﬁ opportunity of adducing
both - oral and written evidence, to prove his innocence.

Inspite of opportunity given earlier, the applicant did

not adduce any evidence. It is only after the enquiry
report he wanted to produce sqmé evidence in the form of
an affidavit of his wife, fat%er—inalaw and Sarpanch.
Hence, taking into considera£ion all these circumstances,
we feel that applicant should be granted fifty per cent
of the back wages. ’

ff?is now open to the Disciplinary Authority
to proceed with the departmental enquiry or not. If he |
decides to proceed with the enquiry, then he may himself
conduct the enquiry or appoint an Inquiring Officer
who will conduct the jénquiry as per rules. It is open
to the Disciplinary Authority‘to collect some more
evidence in the form of evidence regarding the alleged
misconduct and he may have to take steps to examine
Mr. Pawar, who had lodged:the complaint and any other
witnéss - who can throw light on the disputed question.
If the Disciplinary Authority wants to adduce additional
evidence or examine any additional witnesses, he shall
furnish the list of witnesses and list of documents. to
the applicant before producing the additional evidence.
Similarly, it is also open to the applicant to produce
any documéntary evidence and oral evidence in sup oit

of his defence,

|
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11. In the result, the application is allowed.
The impugned order passed by the Disciplinary Authority
dated 29.08.1994 and the impugned order of the Appellate
Authority dated 24.07.1995 are hereby quashed. The
respondents are directed to reinstate the applicant in
service and to pay him 50 per cent of the back wages for
the period from the date of refoval from service till the
date of reinstatement. Then the respondents can proceed
with the departmental enquiry‘from the stage of appointing
~ard Inquiring Officer afresh by the Disciplinary Authority
and proceed with the enquiry according to law in the

light of the observations madé in this order. In the

circumstances of the case, there will be no order as to

costs.
{D. S. BAW (R. G. VAIDYANATHA)
VICE-~-CHAIRMAN ,

MEMBER {A)

B/os¥



