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(Per: Shri D.S.Baweja, Member (A)
f

Thie OA, has bea% filed by the applicant
challehging the impugned orders dated 30.9.1988,
2.2.1990 and 26,3.1991 through which the punishment
of dismissal from service has been imposed and his

appeal and revision application have been rejected,

)
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The applicant has prayed for guashing of these
orders with a direction to the respondents to
reinstate the applicant in service with immediate

effect with all consequential benefits.

2 The applicant was appointed as Gateman,

Group '0' in the scsle of Rs.196-232 under Respondent
Mo, 3, Seniocr Manager P & T Motor Service, Mumbai,

He was made quasi-permanent after thres years of
satisfactory service as per order dated 16.,8.1986,

The applicant states that as per letter dated 30.12.1986,
the respondents made a reference to School autharity

to verify the genuineness of the certificate produced
by the applicant at the time of recruitment, The
Headmaster of the School replied as per letter dated
3.3‘13€L£%gat date of blrth of the applicant was
found/in the School regzster and his correct date of
birth is 22,12,1955., As per the applicant, his correct
date of birth is 22,12,1959 as per the School Leaving
Certificate obtained by him from the school and the

copy furnished to the department, The applicant submits
that his original School Leaving Certificate had been
misplaced and he has obtained duplicate copy of the
same, The applicant fuyrther states that after receipt

his
of reply of the Headmaster,;/statement had been recorded ands

he stated that
Lh

is correct date of birth is 22,12,1959, Inspite of
this, the respondents have‘issued a charge=cheet for
major penalty dated 9.9.19?7 with the charge that the

‘e 3/"
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applicant has secured appointment as Gateman

by producing fake certificate., An enquiry

of ficer was appointed and the enquiry officer
submitted his report on 30.,4.1988 holding the

charge against the applicant as proved, The
disciplinary authority based on this enquiry

report imposed punishment of dismissal from service

as per order dated 30,9,1988., The applicant preferred
an appeal against the same and the appeal was rejected
as per the appellate authggéty's order dated 2.2;1990.

Thereafter, the applicant/submitted revi®ionapplication

on 17,4,1990 and the same was alsc rejected as per
order dated 26.,3.1991. Fesling aggrieved by this

punishment, the applicant has sought legal remedy

by filing the present 0A, on 7.,9,1995.

3. The applicant has challenged the impugned
orders on several grounds pointing out the infirmities
in the disciplinary proceedings and denial of principles

of natural justice. These grounds are as under :-

(a) The chargesheet is not specific and is issued on

surmises and presumption without application of mind,
In view of this, the applicant could not make effective
defence with regard to the correct date of birth and
the genuineness of the School Leaving Certificate
submitted by hime (b) The chargesheet was issued in
English and applicant not baigg conversant with t'.his'.l.J
language ceould not understand the implications of the

charges and could not(zije his defence sffectively,

os 4/-
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(c) Copieséy’the documents such as School

Register or/extract thereon indicating the

date of birthof the ?PP’}""?T”Téédrdéf’;z;fhad

not been produced uith:ﬁpe charéésheet as this
document is relied upon[ﬁth@ing inference against

the applicant uwithout corrobation which has resulted
in denial of natural justice to the applicant,

(d) The key witness that is the Headmaster of the
School uT%aissued/signed the School Leaving Certificate
and alsc L letter dated 3,3,1987 was not produced as
a prosecution witness and theref’orsa Pl&ac:nc};enied the
opportunity to cross-sxamine him. The onus was on
the departmeG:)to prove the chargses by producing the
key uitness.LThare was a delay in issue of chargesheet
as the applicant was appointed in 1983 and the issue
with regard to his date of birth had been raked up
only in 1987, The delay has caused prejudice to the
case of thé applicant as after several years it is
diff icult for the concerned %ﬁgff to recollect as

to what had happened in 1983, LThe findings of the
enquiry officer are not based on the svidence and
mainly based on the inference that the certificate
produced was fake, (g) A cépy of the snquiry report
was not supplied to the applicant before impasing the
punishment and therefors the law laid down by the

Hon 'ble Supreme Court in Mohd, Ramzan Khan's case

has been violated. (fF) Theforder of disciplinary

authority does not sh7%?the application of mind as

»oo 5/"
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it is not a reasoned order. (i) The apgfégata
order also is not a speaking order and[personal
hearing as)raquested by the applicant was not
alloued.z The order of the revi#don authority

non

also suffers from ths vice oﬁLapplication of mindz
The revision authority alsoc did not allow any personal

hearing before passing the order,

4, The respondents have filed the written
statement controverting the submissions of the
applicant., The respondents submit that it had

come to their notice that the date of birth indicated
by the applicant in the attestation form was not
correct and therefors the enquiry was made with the
School authorities, The Headmaster of the School

as per letter dated 3,3,1987 advised that the date

of birth recorded in the School Rggister is 22.,12.1955.
The applicant has indicatedhis date of birth as 22,12,1959,
Based on the date of birth as 22,12,1959, the applicant
would have been over-aged for appointment and therefors
the applicg;tsggggé;ted a false certificate to Secﬁre
appointmant[being within age limit, In vieu of this
position, the applicant was issued a chargesheet, The
respondents deny the allégation of the applicant with
regard to denial of principles of natural justice,

The respondents submit that the reasonable apportunity
had been afforded to the applicant in conducting tﬁe
enquiry, It is further stated that if the applicant

wanted to cross—exami@? the Headmaster of the School

oo 6/"
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he could have called him as a witness from his

side, The respondents contend that the chargaeshest
was issued on the basis of documentary evidence
received from gpeufggggée:uthorigy and therefors
giving the namein the chargesheet did not arise,

The respondents also deny the statement of the
applicant that he had made a request for summoning
the Headmaster of the School as a witness. The
raspondents state that the report of the enquiry
officer is based on the evidence on recorghgnd

the orders of the disciplinary authoritwlappellate
authority and the revision autherity have been

passed after due application of mind considsring

the various issues raised by the applicant in his
appeal as well as rsvision application., The respondents
pray that the applicant has not made out any case and
therefore the present OA, deserves to be dismissed,
The respondentd have also opposad the application.

as being not maintainable due to being barred by
limitation as the revision application of the

applicant was dismissed on 26,3,1991 and the pressant

OA, has been filed after several ysars on 7.9.,1995,

Se The applicant has filed a rejoinder reply
contesting the averments of the respondents in the
uritten statement. The applicant maintains the ground
advanced by him in the OA, stating that hs had specifica-
lly requested for summoning of Headmaster as a witness

for crass-examinatnumézf the same was not allowed.

oo 7/"'
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6o We have heard the?arguments of Shri
3ePeInamdar, learned counsel for the applicant

and Shri 3.5.Karkera on behélf of Shri P.M.Pradhan,
learnsd counsel for the respoqdants. The respondents
have made available the originél file containing the
disciplinary proceedings and the same has been

|
carefully gonse through, v
|

7.. . .. The various grounds advanced by the
applicant in assailiﬁg.the:impugqedvpunishment
ordershave been detailed iﬁ Para 3 aona and
these will be considered oée by one to ascertain
whether the impugned orders are vitiated.by any

of these qrounds,

8. The first grounbiraised is that the
~charge~sheet is not specific and has been issued
on surmises and presumpticnSwithout application

of mind. Gn account of this infirmity, the
applicant contend that he ﬁas not been able tof

put up effective defence adainst the chargesheet
before the disciplinary auéhority. The applicant
has brought out seﬁbral deéectS'in the chargesheet
in support of* his contention that the charges are
vague and not specific, TTe applicanﬁ submits that

i ad
the charge brings out that he/submitted a fake

. which
certificate while functioning from 14141983 /is not

factual as the certificate was produced at the timé

.. 8/=
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of recruitment and not during service. it ‘is further stated that
the date of birth recorded 1n} the School Register which is
claimed to be the correct date of bjrth bj the respondents has
not been indicated in the Artiél% of, Charge as well as the
statement of imputation. The chargesheet;is further 1incomplete
as no list of witnesses have been indicated in &ﬁnq_ga:e-l"v.'!'he
applicant has submitted that if the charg;esheet is incomplete-and
vague then the same is not sustainable and deserves to be
quashed. The applicant to support thisf contention has cited
several judgements of the Trﬁbuna1, namel{, -
(a) Shyama Prasad Mitra vs. Unioniof india & Ors.
1988(1) CAT SLJ 403. i
(b) Ashutosh Kumar Das vs. Divisidna] Commercial Suptd.

"
N.F.Ray, Lumding.1988(1) CAT SLJ 442.

(¢) K.N.Prakasan vs. Union of India & Ors.

1992 (2) (CAT) SLJ 74.

(d) Kailash Pandey vs. Union of India & Ors.

OA.NO.425/95 decided on 17.6.1998 (Mumbai Bench).
' | "
We have carefully gone through these judgements and find that vague or
} ‘
defective chargesheet without indicating 1ist of withesses and

list of documents etc. has not been held to be legally

i
sustainable and suchlphargesheet has been}set aside. However, on

prasent S
going through the/.chargesheet i.e. Articles of Charges,

‘-l’" gj..
Statement of Imputat1on and the relied upon documents, we do not ‘

subscribe to the contention of the applicant that the charges

..9/-
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are vague and the chargesheet is incomplete. The charge is very
specific that the date of birth as claimed in the School Leaving
Certificate submitted by thé applicant :does not correspond to the
entry of the date of birth in the Scﬁoo] Register and thereforé
the certificate submitted by him is fake. The applicant’s
contention that the date of birth which 1is said to have been
r'ﬁééfﬁéd in the School Register ha§ not been indicated in the
Statement of Imputation is not tenab]e' Further, as regards the
content1on of the applicant that the chargesheet is incomplete on

Annexure-1V,
account of non-listing of the w1tnesses in £ . we are not

1

pursuaded to fuwd any sypstance in this contention of the
nnexure-

applicant. In[. it is clearly ment1oned that no witnesses

are proposed t% be relied_ypon and there the word ’NIL’ has been
nnexure-I then only

recorded. 1If [, . was kept b]ankiithe appTicant could have

taken a plea that the list of witnessés has mot beendisclosed.

We, therefore, fail to understand as té how the‘app]icant’make§'a

submission that the chargesheet is fncomp]ete on account of

non—]isting of witnesses in ’A-4’.  On going through the

averments made in the OA., we do not find that any pléa S

+

F

submitting his defence against the chargesheet. On going through

the disciplinary proceedings file, we note that the app]icaﬁt has .

submitted his defence against the charéesheet as per his lettery: .

‘ i
dated 19.9.1987 and 1in this letter he has not made any mention

S
) \'

that the charge is vague and the chargesheet is incomplete. In

this 151;3,9_1_-,» - he has denied the charges which clieariy 1mp11es

-"v

10/~

Ad

"having been made that the applicant haa raised this issue while -

Sy

.
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:
that the applicant had understood the charge which he had to meet

it is could have |
with andLon]y then he[den1ed the same. In the 1light of these
observations, we are unable to find aﬁy merit in the contention
of the applicant and therefore the ratio of what is held 1in the

cited judgements does not apply to the case of the applicant.

9. The second ground taken is that %he chargesheet is issued
in English and the applicant not b?ing conversent with the
language could not understand the charge% and could not give his
defence effectively. This ground of the;app1icant is without any
merit. The applicant has not ﬁrought bqt_that he haﬂsasked for
the charges?@et to be served on him 1% the language he can

her,
understand. [_ on going through the d1sc1phnary proceedings file,

L

we note that the applicant had been corresponding on the subject

in English. The applicant had also got ihe assistance of defence

assistant who was conversent with the English language. 1In view

.. Pacts, . . R y L
of these/we are unable to comprehend as to how the applicant has made

this ground and takgﬁgfa plea that he bhas not been able to

effectively defend his case. '
t
10. The third ground taken is thai the copy of the enquiry
report was not supplied to the appl1cant before imposing
punishment in terms of the law laid doin by the Hon’ble Supreme
Court in the case of Mohd.Ramzan Khan. ihis contention 1is not
tenable 1in view of the subsequent proTouncement of the Hon’ble
Supreme Court 1in the case of Managiég Director, Electronic
Corporation of 1India vs. B.Karunakar, 1992 SCC (L&S) 361 -yher'ain

J_— |
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it is laid doun. that

[Mhat is held in Ramzan Khan’s case w111 have prospective effect

the
from the date offjudgement, 1.e.20.11.99 In the present case,

the punishment has been imposed before}this date and therefore
non-supply of enquiry report does not vifiate the disciplinary

proceedings and the punishment 1mbo$ed based on the same.
{

11. The 4th ground is that there is a delay in issuing the
chargesheet. The applicant has stated that he was appointed in
1983 and issue with regard to his date of birth has been raked up

only in 1987 by issue of the chargeshéet under reference. The

i E B )

respondents have brought out that subsequent to his appointment,
the {

it had come to[not‘ice that the Sci?ool Leaving Certificate

submitted by the applicant did not appear to be correct and
therefore &R enquiry with the Headmastér of the School had been

done to establish the genuineness of the School Leaving

i

Certificate which was a duplicate certificate. The Hon’ble

Supreme Court in the case of State? of Andhra Pradesh vs.
i

N.Radhakishan, 1998(2) SLR (S.C.) 786 in para 19 has laid down
delay in issue of

while dealing with the 1issue ochhargresheet that it 1is not
possible to lay down any pre—determineé principles applicable to
all cases and in all situations wﬁere there 1is delay 1in
concluding the disciplinary proceeding%, wWhether on that ground

the disciplinary proceedings are to be ferminated,each case has

|

to be examined on the facts and circumstances in that case. ~In

the present case, we find that the delag is onlyofabout 4 years.

and which - in our opinion 1is not very substantial. Furthéf,

@/ .-\ |
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the applicant has not brought out as pghan?w the prejudice is
caused to him. The only submission/the appliicant has made is
that after several years it is difficult for the concerned staff
to recollect what happened in 1983; This contention is not
tenab]e_in the issue dealing with the ldate of birth which s
based on the school record. The scho§1 record is available. It

is not the case in the present case that the school record was

not available which could be ver1f1ed by the Headmaster. The

himself 1
applicant has‘Lbrought out that he obtained the sup11cate

certificate after several years as the or191na1 certificate has
therefors

~ been lost. We arefof the considered opinion considering the

facts and circumstances of the caﬁe that delay in issue of
J -
chargesheet as alleged by the app]iFant has not caused any

%

prejudice to him in defending his case.

i
|
i
)

H

12. The 5th ground is that copy of the document : such és_

an |
School Register onﬁextract thereon indicating the date of birth

recorded of the applicant had not _been produced with the
in

chargesheet as this document 1s re11ed upon [ﬁraw1ng inference
against the applicant without corroﬁation which has resulted in
denial of natural justice to the applicant. On going thrddéh the
chargesheet, we find that this”*documént~ haé not been Eéﬁied
upon. The applicant has not made any averment in the OA. that he
asked for this. document  and the samg pas denied by the

disciplinary authority. On going through the proceedings of _the
_ we find that

enquiry dated 4.4.1984,[La quest1oq was put to the app]i?ant

whether he wantsdany additional documents other than listed 1in

.. 13/-
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the chargesheet and he made categorical statement that he does

not want any additional document for defending his case. In the

absence of any documentary evidence to show that he hai. demanded
. fact of his

this, document and the/statement recorded before the enquiry

officer on 4.4.1988, we are unable to appreciate as to how the

;
applicant has now taken this plea stating that he has been denied

reasonable opportunity in defending hiélcase.

13. The 6th ground and which is maip thrust of the attack of
the applicant 1in challenging the impugned ordersis that the key
withess, i.e. the Headmaster 6f the Schéol who issued the letter
dated 3.3.1987 was not prdduced asi a witness and he had no
opportunity to crosé-examine him. fhe applicant therefore
contends  that no reliance could be Qiaced on the letter dated
3.3.1987 until and unless it is proved by the author and the

had |
appiicant[pross—examined him. The applicant has also brought out

that he hdﬁ? »f, made a request as per h%s letter dated 27.4.1988
to the enquiry officer to produce the Heédmaster of the Schoo].We
note that the appiigﬁg} has not brought % copy of his request
dated 27.4.1988 on [xecord. The applic%nt has also not made any .
averment whether this request was consiJgred by the competeht
authority and any reply was given to him.i As brought- out epriier,'
in the statement recorded during the proceedings on 4.4.19%8,the
applicant has clearly stated that he| does not want to
cross—examine any witness. On going through the disciplinary
proceedings {;éﬁ’ we also note that‘there\is no such letter dated
27.4.1988 onlrecord. Since th app]icané has not brought on

.14/~




record this letter, we are unable to accept the contention of the

applicant that he had made a request to call the Headmafter of
also

the concerned School as a witness. The respondents have/taken a
plea that if the applicant wanted Headmaster of the School to

be produced as a witness, he could have made a request for the

{

same and he could have cited him as a witness. The
27

respondents have further stated that they have not T&lied wpon any

basad - . 3
witness as the charges are to be proveqlbn the documentary

evidence which was relied upon in the chargesheet. The

' houweavar
learned counsel for the applicant was [@t pains during the
arguments to make out a case that the onws: was on the
respondents to prove the charge against the applicant by

producing the Headmaster of the School as a witness. He

pleaded that the applicant had submitted a School Leaving

A%~

Certificate which was supplieﬂ by the School and if

there was any discrepency in the same, it was the responsibility’

~ of the respondents to prove by disclosing the entries in the

School Register and producing the Headmasger of the School as a
withess and affordiﬁgan cpportunity tov cross-examine-him.,In a
disciplinary enquiry the burden of proof de&ends on the nature of
charges and the relied upon documents. 1In &his connection, we
refer to the judgement of Hon'ble SupremeLCourt in the case of
Orissa Mining Corporation & Anr. vs. Ana%da Chandra Prusty,
1997(1) SLJ 133. Their Lordships of Hon’b]elSupreme Court on the
issue of burden of proof in respect of d%scip?inary enquiries

f
have observed as under in para 4.:-

. 15/-
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“The position with respect to burden of proof is

as clarified by us hereinabove viz., that there

is no such thing as an absolute burden of proof,
always lying upon the department in a disciplinary
inquiry. The burden of proof depends upon the
nature of explanation and the nature of charges.

In a given case the burden may be shifted to the
delinquent officer, depending upon his explanation.”

|
In the present case, the applicant c1aims;his date of birth as
per the School Leaving Certificate submitted by him at the time
of recruitment. The certificate submitted is not the original
but said to be a duplicate copy stating that the original had
been lost by the applicant and subseqhent]y he obtained a
duplicate copy of the same. The respongents having a doubt on
the genuine-ness of the duplicate certificate égi.}gﬁtﬁtheaaqe to be
verified from the Headmaster of the concerned school. %?He
Headmaster of the concerned school advised the respondents in
as per record of the school
writing that the date of birth of the applicantlis 22.12.1955.
The applicant claims the date of birth as 22.12.1959 as per the
duplicate School Leaving Certificate. | This c¢laim of the

to him
applicant has been confronted[py the respondents by a letter from

the Headmaster of the School. It s, therefore, equally
incumbent on the part of the app]ican% to have contacted the

‘ _
concerned school authority and brought to their notice the letter dtde3¢3 .87

written by the Headmaster of the School and also showed them the duplicate

4
School Leaving Certificate issued and get ghe position clarified.

The applicant cannot take a stand that it is the responsibility

alone !
of the respondentslto disprove the duplicate certificate

s

RN V.
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furnished by  him. The onus : of proving the duplicate
certificate as authentic equa]]y.réépson the applicant. In case
the applicant wanted to prove the genuiness of the duplicate
certificate, he could have asked for the Headmaster of the School
to be produced as a witness. As indicated earlier, the applicant
did not make any request at the time of 1nq@iry. In this view of
the matter, we are unable to appreciate'the contention of the
applicant that the burden of proof was on the respondents and the

applicant had no role to play.

14. The 7th ground with regard to the findings of the enquiry
officer being not based on evidence on reéord raised by the

applicant does not have any substance in view of our observations

made in paras 12 and 13.;above.

15. The last ground advanced by the applicant is tﬁat the
orders of the disciplinary authority, appellate authority and the
revision authority are not speaking orders and further the
personal hearing as requested by the applicant by the appellate
authority and the revision authority had not Qeen granted. We
have carefully gone through the relevant order? and find no merit
in the contention of the applicant. Thei orders are quite
reasoned cne. The various contentions raised gby the applicant
have been taken into consideration and tﬁe same have been
answered in the orders. 1In our opinion, the ofders are speaking
and indicate the apptication of mind. As regards the granting of

¢ |
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personal hearing by the appellate authority and the revision
authority, we find that no such request haﬁ been made for the
same. In his appeal,the applicant has on1¥ referred to non grant
of personal hearing by the disciplinary auéhority. The applicant
did not specifically mentiomii} in hié~ appeal that before
disposing of the appeal,the applicant sh@@id be allowed personal
hearing. The same applies to his revisionéappea]. The applicant
has not cited the relevant rules under which the disciplinary
authority was required to:ij)givef?persona1 hearing before passing

of the punishment order. In the absence oflany such rule having

been cited and the fact that no request was made for personal
before

~
N

hearingﬂl:;the appellate and revision authorities, we are unable

to find any substance in this ground of cha11enge.

16. Concludingly, in view of the delibeﬁations above, we find
that none of the grounds taken by the app]ihant in assailing the
impugned order are sustainable. The OA. therefore lacks merit

and is accordingly dismissed. No order-as to costs.

o y
(S.L.JAIN) . (D.S.BAWEJ
MEMBER(J) ‘ MEMBER (A)

mrj.



