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The applicant was appointed as a Pointsman
in the Railuays in the year 1953 { ) was promoted as
Guard 'C' in the pay scale of Rs.330-530 on 10.9.1980
uﬁgﬁjhls pay was fixed at Rs.362/- and after drawal of
incremants,his pay on 1510.1984 was Rs3400/-., The
“applicant has contended that his pay was Rs,410/- as
on 1M0.,1984 in Para 4.1 but the respondents in Para
10 have stated that it was Rs’400/- and this contention
_ out a the
of the respondents is borne/by/perusal of /Service Booke
In any case, the material point is not in relation to
' i
the level of the pay scale as on 1.10.1984 but the
pay fixation on
same relates to his/subssquent promotion as Guard 'A!
in the pay scale of Rs.425-6004 According to the
l

applicant, he had received two simultaneous promotions,

first as Guard 'B' in the pay scale of Rs,330-560 and
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as
thereafter,/ Guard 'A' in the pay scale of Rs,425-600

4 .— .—Contention of that
and it is the /) the applicant/in such a case of

simultaneous promotion,according to rules as to
fixation of pay and in particular Railway Board's
Circular No. PC-67/PP/13 dated 27.7.1967; ‘the
procedure being followed in further fixation is
as belouw $-

"(17) Simultaneous Promotion to two posts :=
If a Railyay servant happens to be promoted
to two different posts carrying higher
responsibilities on the same date, his
pay should be fixed as under &=

Suppose he is holding the scale of
Rs,455=700 (R.S.) and is promoted simyl~-
taneously to scale of Rs,550=750(R.S.)
and Rs,700-900 (R.S.),

(a) He should be desmed to have
been promoted first to the lower post
(Rs.SSU-?SO% and pay fixed under Rulse
2018-=B (R-I1) provided it is certified
that he would have held this post for a
period not less than 22 days but for his
promotion to the higher post.

(b) He should subsequen%ly be
promoted to the higher post Rs.?GB-QgU)
and pay fixed under Rule 2018-B (R=II
yith reference to the pay arrived at in
(a) above, (R.B."'s NO. PC=67/PP/13 of
2747.67) (NoRo,5.N.4039),"

2, The applicant, therefore, contands that
he uouldlijlj-ggt the benefit of fixation under

Rule 2018-B of Railuay Establishment Manual tuwice

kS ~

K\J,églj a result of which!  jhis pay was corractly

fixed in the Service Book as Rs,.1640/- on 1.1.1986,

P

A perusal of the Service Book, however, shouws that

it was actually fixed at Rs,1600/- as on 1,1.1986

and this discrepancy of one increment is relateabl®’
to the earlier discrepancy noticed by me. According
to the applicant, houwever, just before retirsment he
came to know regarding initiated doun-ward revision

of his pay scale to Rs.,1520/~ as on 1.1.1986 and on
that basis an amount of Rs;15,900/- was with=held from
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his settleﬁght dues which was later on adjusted
: hd was effected

and(jz:::::)recovery of Rs,11548/-/from his

settlement dues and his pension was also fixed
doun=yard., According to the applicant, the
respondents have failed to notice the Railuéy

Board Circular dated 27.7;1967 reproduced above
regarding pay fixation in the case of simultaneous
promotion in tuo posts and therefore the doun-ward
revision of the pay scale is against the rules|,

He has, therefﬁre, sought the relief of ?iii&ézj}
the pay at Rs.1900 as on 141.1992 which I noticed
above has to read as Rs,1850/- as per Service Book.
Secondly, the prayer is that the recovery of
Rs.11548/~ made from the applicant's settlesment dues
should be declared as illegal and the amount may be
refunded to the applicant with 18% interest. Thirdly,
the prayer is that the respondents should be directed
to fix the pension as on 111992 as mentioned above
and pay the arrsars with 18% interest therean on

refixation of his pension,

e Respondents have oppossd the OR, According

to them, the contention of the applicant that he was
promoted

Lfirst to Guard 'B' and thereafter to Guard 'A‘ is not

correct, They have enclosed at Exh,'R=1'! the order
dated 8¢1.1985 showing that the applicant was Guard
when he
'C? in the pay scale Rs.330-5300uas promoted dirsctly
as Guard 'A' in the pay scale Rs,425-600. The applicant
is not able to shou any document evidenqﬁbéﬁs simultanecus
promotion, first to Guard '8! and thereafter to Guard 'A°,
the :
I am, therefore, required to acceptlgocumenﬁzproduced by

the respondents at Exh,'R=1' dated 8.1.,1985 and I am

required to hold that the applicant was directly promoted
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to Guard 'C' in the pay scale of Rs,330-530
to Guard 'A' in the pay scale of Rs,425-600,

. validity of the
There is no dispute regarding the/Railuay Board
Circular dated 27.7.1967 but in the circumstances
narrated by me, the same is not applicable to the

case of the applicant',

44 The next contention of the respondents
is that theres wés a geﬁuine_mistake on the part

of Railuay administration in transfering the pay
fixation(@éiE:::)of,the applicant to the Service
Books, The pay fixation is reproduced at page 10

of the uritten statement and the original was also
and

shoun, /the same is dated 20?2%1987jz;v_‘~_~_~;::::j:§

(:j::::::::::::’xwa’—fff ) The Service Book

was also produced and from this it is seen that

instead of transfering the pay fixation statement

as in the pay f‘ixation the applicant's pay

came to be shouwn as Rs,1600/~ as on 1.1.1986 instead
the
of Rs.1520/- as on 1.1.1986., This came to @Dnotice

of the respondents on 27.8.1992 (Exh,'R=II') just
date of :
prior to the/retirement of the applicant, viz. 3110
of Rs,15000/-
and hence action to withhold the amount/and action
of pension

«1992

fior) doun=-ward revision/on the basis of doun=-ward pay fixation

C:::::)uas taken. According to the respondents,

a genuine misteke can always be corrected and the

applicant should not be allowed to profit from Such a

genuine mistakes

S Counsel for the applicant contends that

even assuming that thers was some mistake, it was

not open to the respondents to make a recovery and
i

make a down=-ward revision of pay for the purpose of
pension -

Fixatidn of(:L ) without giving an opportunity to the

l
a
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applicant to show cause inconsonancezZ;)principles

of natural justice': In this connection, he relies
on Supreme Court jusgement in H.L.TREHAN & ORS. ys,
UNION OF INDIA & ORS. 1989 SCC (L&S) 246. In Para
11 of the judgement the Supreme Court has observed
that ¢-

"It is now a well established principle
of law that there can be no deprivation
or curtailment of any existing right,
advantage or benefit enjoyed by a
government servant without complying
with the rules of natural justice by
giving the government servant concerned
an opportunity of being heard."

6o Considering the ratio of H.L.Trehan,
[ an
tha case co@?d be decided by giving/opportunity

to the respondents to give a shou cause notice

to the applicant and thereafter to make a recovery.

However, this course of action (would not appear Lo’

(gg::iéj:j?orderiz)in viey of the further observation

of the Supreme Court in the above decision,viz,

"The post-decisional opportunity of .
hearing does not subserve the rules
of natural justice. Once a decision
has been taken, there is a tendency
to uphold it and a representation
may not yield any fruitful purpose.
The authority who embarks upon a
post-decisional hearing will naturally
procead with a closed mind and there
is hardly any chance of getting a
proper consideration of the represen-
tation at such a post-decisional
aopportunity,”

7. My attention was also invited by the

counssl for the applicant to the decision of this Bench of
EEE:f§§E£§E£:)i“ CHAMEL SINGH vs, UNION OF INDIA

& ORS. 1992 (1)SL3 315, in which it was held that
"recovery of overpaymsnts after long years of

payment cause hardship" and reference uwas made to

|
AK/’ the Division Bench judgement of Calcutta Bench of
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the Tribunal in C.3.8EDI ys, UNION OF INDIA & ANR.
ATR 1988 (2) CAT 510, in which a vieu has been taken
which is crysﬂggg?ed that a period of 7 years is to
be considered as a long period for holding that
recovery after such a long period is unjust and
illegal, In the inétant case, the promotion of
the applicant to the post of Guafd 'A' yas ordered
consequent
on 8,1:1985 and it was in respect of (:Z:)'pay_fixation
that thes recovery was decided to be effected by the
order dated 27,8,1992, Apparently, the 7 year rules

in Bedi case
laid down by the Calcutta Bench/is fulfilled in the

1

tﬁiﬁfant case, I am, therefore, of the view that accepting
Lthere was a genuine mistake in the pay Fix%%}on of
ths;e%%ri!leirc;argtf consequent to his promotion as Guard 'AY]
Qahe[pverpayment especially when the applicant stands
retired and especially when action for recovery.is
initiated just two months before the date of retirement
@ould b8 unjust and illegal and will be opposed to theratiecof
the case law discussed by me above, I am, therefore, of
the vieuw that the applicant is entitled to the minimum
relief of non-rscovery of Rs,11548/~ from the settlement
duess,

8 The next question therefore is whether the
the basis of

fixation of pension on/a doun-wardly revised pay should
be C::::EEﬁEEE:gE:::::}the applicant is entitled tothe
{Orelief of a higher pension based on wrongly draun
higher pay. I am of the vieu that it is open to the
respondents to correct a genuing mistake especially
when it has financial implications and it causes loss

to Government exchequer and is opposed to public policy )
the of 3V°idi”9[§nrichmggg,,~ﬁf
according tc[uell known doctrinﬁgnjustébecause °Fb@92512253

/«v/’mistake;
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e I am, therefore, of the vieu that
Government employee is not entitled to a pension
based on wrongly fixed H@bher pays So far as the
question of principles of natural justice is
concerned, it is ciea: that in relation to pension,
Government employse was well auare of the action
contemplated and and he made representations and

the same were considered and, therefors, in relation
to fixation of pension, ratio in HelL.Trehan would

not applye.

10 In the light of the above discussion,

I dispose of the OA, with the following order -

(i) Respondents are directed to rsfund
the amount of Rs,.11548/- to the
applicant withheld from his settle=
ment dughs’

(1i) As far as claim of interest on the
refund of the amount is concerned,
I am of the view that since the

amount was illsgally withheld, the

applicant is entitled to interest
@ 12% from the date of withhiglding

till the date of refund,

(iii) No interference regarding pension fixed,

(iv) Action to refund the amount withheld with
interest to be taken' within two months from
the date of receipt 6? this order,

(v) No orders as to costs.

Pt Lo laar

(MR JKOLHATKAR )
MEMBER (A)
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