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Cral Judg@ent
(Per: Hon'ble shri M.R.Kolhatkar, Member(A)

Z. After hearing the parties and parusing the documents
on record we are in a position to dispose ©of the case at the
admission stage finally. The case of the applicant is that she

was appecinted on compassicnate grounds on 1~-12-81, as her
; o

husbund died in harness, as water woman under the Che¢@f

Luggage Superintendent, Bombay VT. She is illiterate. At

the time of her entry in service she hadé given her date of

birth under affidavit which was prepared by a sympathiser of

the family and she did not know actually what her date of birth
was, On 16-10-93 she éame to know that she was tc retire on
31«1-94 on completion of 58 years of service, the recorded

date birth being 15-1~-36, The applicant has produced birth
certificate issued by the Municipal Corporaticn, Solapur
showing her date of birth as 25-12-43. It is stated in the
certificate that this entry has been made under S.13(3) of
Birth and Deaths Registation Act 1969 on the basis of orders

of JMF Class I, On 6-10-93 she applied for change of date of
birth to 25-12-43. She received a reply vide annexure ‘B’

letter dated 17-1-94 that her raguest for changsz of date of
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hirth is not agreed to. NoO reasons have been given in this
3
reply a2s to why the request has not been agreed to, The

applicant has fherefore}prayed for gquashing of this reply
dated 17-1-94, and that thé date of birth as indicated in the
Certificate issued by the Municibal Corporation Solapur
namely 25-~12-43 mgg be directed to be substituted. The

appl icant has also asked for interim relief pending hearing
and final disposal of this application to the effect that the
Railway aéministration may be restrained from retiring her

on 31-1-94,

2. This case was filed on 28-1~-94 and circulated for
urgent hearing and interim relief on 31-1-94, ©Shri Dhawan
accepted notice on behalf of the respondents opposing reliefs

claimed by the applicant aﬁ? also the interim relief.

3+« In the course of arguments, Shri Walia has relied
on the judgement of this Tribunal in O.A. 1323/93 in which
a similar case was finally décided at the admission stage and
interim relief was granted to the applicant with a direction
tc the respondents(Postal Department) by treating the present
application as a representaticon and to dispose of the same by
a speaking crder within 3 months. Shri Walia has also cited
the case of Kantiram H,Pandya vs UOI & Ors which is a <case
of Division Bench of CAT Ahamadabad O.A.No., 71/90 in which
judgement was délivered on 3(0=9-93 to which the Member of the
present Single Bench was parety as Member of the Divisicn
Bench, The Divigional Office, Central Railwaj, Bombay V.T.
has not §iven reasons to the applicant as to why the change
of date of birth sought by the applicant in her application
dated 6-10-93 was not accepted., In this connection counsel
has relied on AIR 1976 SC 437 (M/s Ajanta Industries vs
Central Board of Direct Taxes) wheré it is laid down that the
non communication 0f reasons is a severe infirmmity which can
render an order invalid. He has alsc stated @bat reasons if
initially not given cannot be supplied in the form of affidavit,
So far aslinterim relief is concerned he has relied on earlier

judgement of this Trilunal in Q.A. 1323/93 referred to earl ier
-3- ",
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~which according to him is icentical and has further
siggested that the applicant in this case alsco can ke given
interim relief. Shri DPhawan has opposed the application and
the prayer for reliefs, S0 far as interim relief is
concerned he has invited our attenticn to the judgement
of the Supreme Court in Secretary & Commrissioner, Home
Department and Ors. Vs R.Kirkakaran AIR 199%{2647 in which
Supreme Court has observed that even if ultimately their
applications are dismissed, by virtue of interim orders,
applicants continue for months after the date of é::::::::;:;;
superannuation. The Court or the Tribunal must, therefore,
be' slow in granting ag;interim relief for continuation in
service, unless prima facie evidence of unimpeachable
character is produced because if the public servant succeeds,
he can always be compensated, but if he fails, he would
have enjoyed undeserved benefit of extended service and

merely caused injustice to his immediate junior.

‘@v So far as the evidence produced by the applicant
is concerned.ﬁhri Dhawan stated that the avplicant apnlied
on 6-10-93 i,e. lessthan 4 months prior to the date of
retirement and that she has produced certificate dated
17-9~93 which is anterior to the date of application, He
has particular%ﬁ—highhighted the inconsistencly in the
application that in para 4.3 of the application states
that the applicant made enjuiries afiter 6-10-93 regarding

s /
the record, whereas date of certificate as produced f£rom
the Municipal Corporation Solapur is 17-9=-93+ According
. . , Atam .
£o him, the application appears to ke cooked up evidence
Voo

and therefore this is not a fit case either for admiscsion

or for interim relief.

f; Shri Walia stated that so far as contents of
i
para 4.3 are concerned the reference '"thereafter is a

typographical error and should not be made much of, He
- s
has emphasised on the weigh%bess of the esvidence viz,.

certificate from the IJMF C ‘EEMI. He hag emphasised the

point of the order being a non-speaking one and also referred
-da A
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to Railway Board's circular dated 19—10—86) which states
-~ ‘

. .
thatlthe case of illiterate staff, representations for [ 3

-4

alteration of date of birth from Class IV staff could ke
entertained without any time limit being stipulated for

submitting such claims.

él We have consildered the matter carefully;In our
l en el

view the order of the /Railway Be=rd® dated 17-1-54 is
1iab;2 to be gquashed for being a n;%:speaking order. It
has been well established’apart from the Ajanta Industries
judgementqthat giving reasons for passing of orders is
anlssébtial ingredient of nrinciples ol natural justiceé.
Since the apvnlicant has producadEZertain document which on
the face of it indicated that it was issued by the authority
JMF Class 1, it was necessary for the railway administration
to go into evidentanggbalue thereof viz-a-viz affidavit
earlier filed by the applicant as m&é:gggeﬁojm

then come +t0 a conglusion.

jf S0 far as interim relieﬁ is concerned wsz have
Judgment )

considered the precedent of our Eﬂi¥*ﬁE§t in 0.A.1323/93
delivered on 31-12-93 as well as CAT Aham@dabad judgement
in O.A. 71/%0. At the out’set it ean be stated that analogy
of CAT Ahamadabad judgement dces not apply because that case
procendad on the basis of the scrutiny o speaking order
rassed by the Chief Personnel Officer, Western Railway from
the point of view of compliance with the specific dirsctions
issued by the Tribunal earlier, So far as case No, 1323/4¢3
is concerned, that case is distingwlishable on the ground

that the apprlicant had applied to the gpostal authority

2 years prior to the retirement i.,e. 1%%1 and the department

n

passcd = non-speaking order rajecting the claim just on the
eve of retirement. Secondly that corder also nroceeded on the
basis that the applicant had a right to the protection of
Rules 12% & 130 of the P&T Manual Volume IV which prescrived
a procedure of medical examination by the Civil sur e, »
Admittedly, the firal orders were passed exenarte withoit

the benefit of the asqj
, sitance
ance of the Counsel of +he Orpos it
- S e
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party. Our attention has alsdo been invited to the judgement
;;\the case of this Bench in Abdul Jafar vs UOL ATC 228%
where the aoplication £for interim relief was declined on the
groundé that if the applicant subceededihe will be entitled

to all the consejuential benefits.

¥ -

1 At this stage‘Shri Walia reiterated the =arlier
statement made by the applicant that she is prerared to give
an undertakqnyfhat if she is sllowed to continue in service
beyound 31-1-94, she will be prepared to forego emoluments

till the final decision of this case. We have considered
this =25 well as the materialﬂémed before us and vaﬁbus

arguments. We disposeof the case at admission stage by

passing the following order :
Order:

The O.,A. is disposed at admission stage.

Divisional Railway Manager, Central Railway, Bombay's lstter

) dated 17-1-94 is jguashed to the extent that it rejects the
request of the applicant for change of date of birth ¢€
25-12-43 without giving any reasong However, that part of
the order which states that applicant will ke r=tiring from
railway service on 31-1-94 after duty hours is not ~uashed

—
a and the appdication of the applicant for the interim relief

ig rejected, The resnondents are directed to consider the
application of the applicant as contained in her representation
dated 6-18-93 and additional matzrial she may choose to
produce within a reasonable time and to pass a speaking
order accepting or as rejecting the same within twe months
from the receipt of this order, It is open tO the applicant tc
approach this Tribunal 1f she feels aggrieved by that order.

There will be no order as toO ¢Osts,

AN lea

{ M.R,.Kolhatkar )
Membe r{A)




