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This is an O.A. impugning State
Government's order dated 4-2-94 in respect
of an I1.A.S. Officer transferring him from
the post of Chief Administrator{New Towns)
CIDCO Ltd. Newiﬁurangabadjwhich is a post
under 3@ public sector undertaking of the
Govt. of Maharashtraatp the post of Deputy
Secretary, Co—operative'and Textile
Department, Mantralaya, Bombay. Réspondent
No,1 is the Govt. of Msharashtra, Respondent
No.2 is the CIDCO, and respondent No.3 is
the Union of India The applicant had
represented against this transfer by
his representation dated 9=-2-94 and when
this case came up for the first time before
the Tribunalsthe Tribunal while directing
maintenance of status-quo had also given
liberty to the respondent No,l to
consider the representation which has
already been made by the applicant to
cancel the re-transfer to Bombay and to
accommodate him anywhere in Aurangabad
itself. On 22=2-94 the Tribunal heard the
respondent No,l and while staying the
operation of the impugned order of transfer
had directed the respondent to allow the
applicant to resume the post from which
he was transferred. The officer therefore
continues to be in the post of Chief Admi- No.

“%_ [ nistrator(New Towns)CIDCO, New Aurangabad .Respondent/
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and 2 have filed written statements. and
applicant has filed separate rejoinders
with reference to writiten statements.of

respondents No,l and 2. Respondents No,

1 and 2 have also filed notes of written

argument.

2. The main contention of the
applicant is that the impugned transfer

ﬁorder suffers from the twin vices viz.

abuse of power and none-application of mind
and it is arbitrary, improper,discriminatory,
malafide and violative of Articles 14 and 16
of the Constitution of India, It is also
contended that the impugned transfer order
is punitive in nature inasmuch as[gggediate
occasion for the impugned transfér order

was a representation dt. 31-1-94 made by

the applicant on the subject of "Monthly
House Rent deduction of 20% of salary drawn”
It appears that from 1989 till the applicant
joined the post in July,1993 the incumbentiu
of the post who used to be IAS Officers, as
in thé case of the present officer, enjoyed
the concession of rent free accommodation,
However, it appears that in the meanwhile
CIDCO had constructed residential accommodation
at New Aurangabad and while according
administrative approval for procurement of
furniture amounting to RK.5.36 lakhs for the

newly constructed residence one of the condi-
was '

”z%_ tions imposed by the M.P./ka that:

PA deduction of 10% of the salary
drawn should be made from the
salary of the present CA(NT) in
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addition to the usual house rent

deduction.™
In this representation the applicant has made
out that according to standard terms and
conditions laid down for the officers on
deputation to CIDCO it is stated that if the
rules of foreign employer permit rent free
accommodation to the deputationist he may be
permitted to avail the concession. The
predecessors of the applicant availed of this
concession. However, the M,D, under the guise
of according administrative approval imposedan
onerous condition on the/g’pplicant '(_;?deduction
of usual house rent Mm whichﬁ_‘o:? is
well known, means deduction of 10% of the

salary. In addltlonhjiggﬁﬁiggwgf 10% TR

=T ;-

was to be made from the salary of the

presumably
present CA(NTliai“?nd by way of rental
for the new furniture. According to the
applicant,therefore?he was subjected to
double discrimination and moreover charging
10% of the salary for availing of the
facility of new furniture without consulting
the applicant was also unfair, Therefore,

as mentioned ‘above on 31-1-G4

the applicant represented/for deletion of
this condition. No reply\;as received by
the applicant to his representation but
shortly thereafter he received the transfer
order, According to the applicant this
discriminatory treatment in the matter of
housing charges as well as the summary

and brusque manner in which he was relieved

in absentia by a subordinate officer viz.

¢e5/=
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Superintending Engineer until he was r;i:;i'iqf;?:’féﬂd J}zﬁ& bt e
7
to be reposted in the same position ,shows

that the transfer is punitive and malafide.

3. According to the applicant he has
been repeatedly and frequently transferred
viz. eight transfers in a period of four
vears and three months. The details of these

transfers are given on page 5 of the O.A.
are .
which/reproduce below: N
l, 8=11-1989 to 12-7=1990 as
Additional Collector,Urban
Land Ceiling, Pune.

2, Deputy Secretary, Co—ogeration
and Textile Dept,,Mantralavya,
Bombay(Posting cancelled subse-
quently for reasons not known)

3. 30-11-1990 to0 31-5-1991 as
Additional Collector(Employment
Guarantee Scheme )Ahmednagar.

4, 7~6-1991 to 15-2-1992 as Deputy
Secretary,Revenue and Foredts
Department, Mantralaya,Bombay,

5, 20-2-1992 to 17-6-1992,Chief
Executive Officer,Zilla Parishad,

6. 18«6-1992 to 9=6~1993,Director of
Archieves, Govt, of Maharashtra,
Bombay(10=6-1993 to 5-7-1993

compulsory waiting period)

7. 6=7-1993 onwards as Chief
Administrator{New TownsJCIDCO,
New Aurangabad, and

8. The present impugned transfer

/1\h order dated 4=2-1994,

.6/
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Admittedly one of the transfersfﬁ?ié;EQ%thg post of
Deputy Secretary,Co-operation and Textile

Dept., in July,1990 did not take place and

the applicant having remained on E.L. cum
compulsory waiting from 12-7-90 to 30-11-90

501ned the new postlng~at Ahmednagar f;mﬁ-*:@f

helE

§om e e

@arllen_post}ng At PuneaaAdmlttedly the

b e

transfer frOﬁﬁ?irector of Archyﬁves to the
present post[ﬁfief_Administrator(New Towns )
was also a request transfer. Even leaving
apart these two transfer ordexs,it appears

that the applicant was transferred six
A Ao {\p-nﬂzm._(y ‘{ Cern S watl s A
times/ of which three transfers were in
A

Bombay,Alibag and Bombay i.e. to sdy in the
vicinity of Bombay which the applicanﬁhad
specially fequested to be avoided.

4, | According to the applicant he had
certain personal difficultiég;;ﬁi§ﬁféié
mentioned at page 1l of the 0.A. as belows?

® The Applicant has also mentioned
in the said representation that the
sea-climate of Bombay does not suit
his wife and that she had been
remaining sick and indisposed at the
time when the applicant was posted in
Bombay. It is submitted that the wife
of the Applicant had donated her one
kidney at the time when the young
medico son of the applicant had a total
renal failure and the wife's kidney
had to be transplanted. However, as
the luck would have it, the said son
of the applicant expired subsequently.
This proved traumatic to the mother
who could not recover from the shock
owing to mental depression and anxiety
‘and remained continuously sick thereafter.
These were the main reasons on account

/ﬁt of which the applicant had requested

for transfer out of Bombay,"

eo.T/-
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The applicant states that inspite of these
representations)he was repeatedly and frequently
transferred and many of the postings were deliberately
at Bombay and its vicinity because the respondents
were annoyed with t he applicant for his having approached
the Tribunal for the redressal of his grievance regarding
non promotion to the IAS cadre. He states that it was

- noh 567(87
only because of the C.A.T, judgmenﬁ{32_£5-2~90 that
he was promoted to I1.A.S. with retrospective effect
from 6-11-1987 but thereafter confirmation orders
and orders regarding allotmenf of year were not
issued for three years. According to him, his having
approached the C.A,T. against the Government is the
motive for respondent No.l to bear a grudge against
him., It is also alleged that another reason for dis-
crimination against the applicant is that he belongs
to ST community. In case of SC/ST it is well known
that there are guidelines of the Department of Personnel
dt. 24-6-85 that SC/ST officers should not be

discriminated in the matter of tfansfer andjin

particular, they should not be transferred to far

) [
off places and/senior officer should keep a
A
close watch so that such incident4do not occur

y. 55
at all, The applicant has,therefore, sought

the quashing and setting aside of the impugned

transfer order and to pass any other.appropriate

order. Howaver, at the stage of argument

counsel for the applicant under instructions

from the applicant stated that he was not
particularly keen to stay in CIDCO and that

the relief sought by him was that of an alternative
posting in Aurangabad.

5. Respondent No.2,CIDCO, in their
first affidavit dated 29-3-94 have stated

that respondent No,2 had found the performance
of the applicant to be far from satisfactory.

According to them the applicant had incurred
an expenditure of B.5.36 lakhs for furnishing the

house built for Chief Administrator beyond the 8/



“\{'

scope of his auth-ority and the M,D, accorded
merely
ex-post facto approval/to maintain the
- ’&___
credibility of the Corporation but decided
to recover the expenditure attributable to the
misfeasance of the applicant by imposition of
rent., So far as recovery of 10% of the salary
as rent in respect of the house newly
constructed is concerned)respondent No.2
relied upon the Govt. Resolution dated 30-12-91
in
which is cross referengedi/ condition No.lO
.7 sybject to
of the terms and conditions/em which the

AT
applicant was appointed. The same reads as

below?
"10. The CIDCO may provide Shri S.A,

Engineer with residential accommo-
dation suitable to his status and
charge him licence fee in accordance
with G.R. F.D.No.1489/40/SER-5,
dated 30-12-1991, In case he resides
in his own house, he will be eligible
for house rent allowance as would
have been admissible to him under

Government but for his deputation
to CIDCO.*®

The respondents have stated that they being:a
Government Company?under the provisions of
Companies Act,1956, no officer/employee can
be thrust upon it against their wishes and
more so when even after being given the
opportunity for more than six months the
applicant has not been able to come upto the
satisfaction of the second respondent.
Therefore the ManagingrDirector of respdndent
No.2 wrote a letter to the State Government

Respdfident No.l (Tegifsting them to withdraw

e 9/-
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the applicant from the second respondent. As
this letter is crucial to appreciation of the
reasons for the transfer,the same is reproduced

3
in full: '
"Shri S.A.Engineer has been working
as Chief Administrator(New Towns)
with effect from 6-7-1993, The post
of Chief Administrator requires
maturity, conceptional clarity, and
unfailing qualities of leadership.
The senior professionals like Supdt.
Engineer and Sr.Planners directly
Teport to the CA(NT). Therefore, it
is expected of the GA(NT) not only
to exhibit excdllent administrative
ability, but also provide guidance
in planning and execution of develop-
mental works. He is expected to carry
with him various categories of staff
which work under him.

Shri Engineer has however, failed to
come up to the task. The Planning
section of the New Towns has
expressed great discontentment with
the working of the Aurangabad set up.
Though the immediate cause for this
was the rearrangement of the sitting
accommodation ordered by the CA(NI),
the deep root cause is the inability
on the part of the CA(NI) to effectively
lead the staff working under him.
The Joint Managing Birector had

- visited Aurangabad on 23-12-93 to
sort out the issues, but he found
that there is complete breakdown of
communication between the Senior
Officers which resulted in an environ-
ment highly non-conducive to the
working of the office. It was expected
that after the visit of the Joint
Managing Director the things will
improve, but the same has not happened
and discontent has continued.

. .lO/-



~3 10 i~

The local newspapers(Samna,Tarun
Bharat, Lokmat) have been carrying
stories about the functioning of the
Aurangabad office adversely commenting
upon the functioning of Shri S.A,
Engineer. Even the local elected
representatives have complained
against the functioning of Shri S.A.
Engineer.

Shri S.A,Sngineer incurred an expenditure
of B.5.36 lakhs towards the purchase of
furniture for the CA(NT)'s bungalow
without obtaining administrative
approval from the competent authority.
This action of the CA(NT) is violative
of the established administration and
financial procedure of CIDCO and for
this CA{NT) was warned.

This is brought to the notice of the
Goverrment with a request to transfer
Shri S.A.Engineer,”

6. The second respondent haf? filed a
further wkitten statement on 12-4-94 enclosing

a cdpy of the special audit report on the payments
made at New Towns at New Aurangabad during the
year 1993-94 which . pusport  >to disclose
irregularities and illeg;?;¥ies ?ttributable

to the applicant.

Te | The first respondent;Sovt. of Maharashtra
in their affidavit dated 28-3-94 has stated that

the various transfersof the applicant to ﬁhich

a reference has been made by the applicant in

his application(enumerated in full) were made
purely on administrative grounds. The last

transfer involving the withdrawal of the applicant
from CIDCO was made because CIDCO géié;ﬁ?ﬁ

find the applicant suitable for its purpose

voll/e
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and wanted State Government to recall the
applicant immediately. The State Govermment
has denied that it harboured any animus
against the applicant or that the transfers
were made tb Earass the applicant or unsettle
him. The State Government has stated that

so far as the judgment of the Tribunal dated
15-2-90 is concerned,reference to it is not
at all reslevant in tﬁe present application,
It is stated that the personal hardships
have been taken into consideration by the

State Government as far as it was administrativeiy

-

.
E

exigenﬁ%ﬁ%§§o do; f;bThe State Government has
denied that the applicant has been subjected to
hostile discrimination because he fgg-belonged
to the Scheduled Tribe community. S

8. The applicant in his rejoinder has
stated that the special audit report iqZ;ost
facto report which has been procured to condemn
the applicant. According to him the matter of
any irreqularity stands concluded with post
facto approval given by the M.D. CIDCO on 7-1-94,
The applicant has also stated that he was not
directly connected with purchase of furniture
for which he has been held responsible., He has
given a series of examples in which he has
brought about econpmies which[;;ze;aved the

-\' - .k‘\ L
second respondentij;substantial funds. According

e,

to him, it is the ADEn(A) who had placed the
work order and the advance in connection
with purchase of furniture was also given
by ADM(A) under his own authority to which
he had merely accorded approval on the next

day. With reference to the problems about the

...12/-
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sitting arrangement to which a referemce has been

made in the D,0, letter of M,D, dated 2-2-94

reproduced above, the applicant states that what

he had done was ihat since the cabin of the
personal staff of the CA(NT) was falling‘iii:>
short of the requirements to maintain and
safeguard the secrecy of the office record and
other things of essential nature and for
confidential typing etc. some additional space
was required and hence an area to the extent
of about only 120 sq.ft. from the immediately
8djacent larger cabin was used for extension
of the cabin. The work was got done in a given
time and in the facts and circumstan3§s7post
facto approval was given to the work which

according to him was done satisfactorily.

9. The applicant has filed another
affidavit dated 22-4-94 in which he has &lleged
that the M,D., of CIDCO bore a grudge against

'him because he withdrew a vehicle from a lth

Assistant Town Planner, against whom there

were complaints, which was not liked by the

M.,D. The applicant had also opposed the
residential

retention of/telephone connection of an

Executive Engineer in the CIDCO even :_ .

after hié transfer. The CIDCO was also

T Tpostaiy A T,
compelled tO%“éﬁgfggjlﬁL)guardﬁ- .
at the personal bungalow of the M.D. at
CIDCO's cost and substantial expenditure

o pﬁu’b\’f{;
in connection with thg{%isit of MD in the
A
first week of December'93 was incurred
I

without CA(NT)2approval and the applicant
had expressed his displeasure about the

incident which was conveyed to the M.D.

- 013[‘
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For these and allied reasons the M.D. bore

a grudge against him.

10, In the context of these allegations}
one Vivek S.Marathe,designated Administrator
Aurangabad Notified Area, has filed an affidavit
in which he'hés stated that the allegations
made against the M.D, are irrelevant to the
issues falling for adjudication and also
constitute an afterthought., It is also asserted
by him that the plan and design of the interior
decoration were approved by the applicant, the
estimated cost of such decoration was approved
by him and the work was carried out in the
bungalow under his nose and with his knowledgg.
It is now disingenuous for him to plead
innocence or want of knowledge about the

award of contract in question.

11. With reference to the ;Tejoinder. 7
affidavit of the applicant, the State Government
has filed further affidavit on 13-5-94. In this
affidav%}aapart from reiterating what is

stated in the first affidavit)it is contended

that it is not necdssary to give any prior

notice of recall to an officer sent on deputation.

It is stated that under the rulesjthe State
Government i%required to be given three
months' notice by the foreign employer, in

this case CIDCO; before recall of the applicant
from the foreign post. It is stated that the
Government can be said to have waived i’:-three
months' notice. It is stated that the
applicant was transferred on various oOccasions

in public interest and by way of chain of

ve.ld/-
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transfers and no malafides are involved. It is
contended that applicant’s work at Pune was found
to be unsatisfactory. The Government decision to
recall the applicant from €IDCO,it is contended
cannot be challenged before the Tribunal.

additional
12, The applicant, with reference to the/

affidavit of the State Government has filed
further affidavit on 17-5-94, In this affidavit

he has emphasised that the fact that he was
required to exhaust his earned'leave to undergo
compulsory waiting shows the State Govermment's
hostile attitude. He has also stated that.when

heé was working as Additional Collector in a
Bistrictwthe Resident Dy.Collectof, a subordinate
functionary to the Addl.Collector and non IAS
officer, was asked to hold the charge of the

Collector during his leave vacancy when the
A Qras ) F

Addl .Collector from IAﬁgéhould have been
: s~
asked to do so. He has stated that many officers,
enclosed

as indicated by him in the/list, have been
accommodated by the Government in the districts
or in the same place continuously at a

stretch for five to 12 years. According to

him the three months! notice for recalling

the deputationist is mandatory and cannot be
waived. According to him3in connection with

his work as Additional Collector at PUne)

no explanation was called from him.

13, At the argument stage the main

point urged by the applicant is that his

transfer is malafide. It shows malafides

on the part of State Government that it subjected

him to frequent and repeated transfers and it

L) 015/-
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xxxxxx§’§xxs£aiﬂad to cbserve the notice

NPRPE . VR

perlod of three months. The transfer .81s0. shows

malafides
L of CIDCO as an organisation. It shows.

personal malafidqagf the M.D, as seen from
the affidavit of Shri Marathe. The applicant
has stated that further malafides are
evidenced by the treatment meted out to him
after the grant of ad-interim relief by the
Tribunal. The applicant has relied on the

GC.A, T, Frincipal Bench judgment in the ¢
pa Juogme e 98 (5 FSR 69

of K.K,Jindal v. G.M,Northern Railwav./That e
A‘ ;

I - N
= e T3
T T FOE
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judgment which was delivered g§—3§§fzbe -
K.Madhava Reddy, then Chairman of C.A.T, on
25=3-1986 quoted Lord Denning Master of
Rolls in Laker Airways Ltd. v{ Department
of Tr;de to the following effect:

"Seeing that the prerogative is a
discretionary power to be exercised
for the public good, it follows that
its exercise can be examined by the
courts just as any other discretionary

power whlch is vested in the executive."
House, Lords in
It also quot?d General Assembly of Eree Church

etc. Overtounlto the following effect?
e
"I take it to be clear that there is

a condition implied in this as

well as in other instruments which

create powers, namely, that the

power shall be used bona fide for the
purposes for which they are

conferred.”

It has guoted the Supreme Court judgment in the
case of Management of Syndicate Bank v. Workman

"If an order of transfer is made
mals fide or for some ulterior
purpose, like punishing an employee
for his trade union activities, the
Industrial Tribunals should interfere

and set aside such an order of transfer,
.ol6
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because the mala fide exercise of
power is not considered to be the
"legal exercise of the power given

by law. But the finding of ‘mala fide
- should be reached by Industrial
Tribunals only if there is sufficient
and proper evidence in support of

the finding. Such a finding should
not be reached capriciously or on
flimsy grounds.”

= out
The Supreme Court(EﬁEiiZézwmen an action
can be held to be mela fide in the case of
Municipality of Bhiwandi and Nizampur vs.
f/s.Kailash ZiEﬁ;nJIWorks as belows?

"An authority is not acting honestly
where an authority has a suspicion
that there is something wrong and
does not make further eqnuiries."

A reference is also made to the Supreme Court

order 1n the case of E,F Royappa Ve State of

AIR 1974 SC 585-at |
Tamil NaduLWhere Justice nggwati J speaking

for the majority held:

"Articles 14 and 16 strike at the
arbitrariness in State action and
ensure fairness and equaiz;;:of
treatment. They require that State
action must be based on valid
relevant principles applicable
alike to all similarly situate
and it must not be guided by any
extraneous or irrelevant consi-
derations because that would be
denial of equality. Where the
operative reason for State action
as distinguished from motive
inducing from the ante chamber
of the mind, is not legitimate
and relevant but is extraneous
and outside the area of permissible
considerations, it would amount to
mala fide exercise of power and
that is hit by Articles 14 and 16.%

« 17



Considering all these judgments and considering
the facts of the case the Hon'ble Justice K,
Madhava Reddy concluded in para 23 of the

judgment as below @

®23.From the above discussion it is
clear that the impugned transfer is
thus for reasons other than merely
administrative. That is only the
ostensible reason. The basis for the
order of transfer is the suspicion

as regards his conduct. Without any
further enquiry they have convinced
themselves that he is indulging in
undesirable activities and proceed

to act on that conclusion. That

being the real season, transfer
ordered to byepass the enquiry

needed to translate the suspicion

to a positive conclusion, to our

mind constitutes a c¢olourable exercise
of power. 1f the transfer was not
sought to be justified on the grounds
mentioned in the counter affidavit,
perhaps it would have been unexcep-
tional. But since the respondents
themselves categorically assert that
the petitioner was transferred because
he was indulging in undesirable acti-
vities, it must be held to be punitive
as well as the result of a colourable
exercise of power., It is also discri-
minatory and arbitrary."

l4. Respondent No.l has argued that the

.transfer is an incident of service as held in

B.Varadha Rao v, State of Karnataka,AIR 1986
in terms of
SC 1955. It is also argued that/ Rule 54 of the

Maharasht @ Civil Service(Joining Time)Rules,

1981 read with circular dated 27-10-93 no notice
Apon
is required to be served L) an officer who is

on deputation before &Exkx¥ asking that he be

n
L 018/-
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recalled, Notice is required to be served by
the foreign employer upon the Governmeht -
which notice the Government has waived in this
case, for good reasons. According to the State
Government)the special audit report indicates
that the officer cannot be trusted to hold
indepeﬁdent charge of any post and intemperate
allegations of the applicant against high-
ranking officers of CIDCO and particularly

its previous M.D. indicatqﬁLﬁhat the applicant
lacks restraint and discretion which are
necessarily expected from a high ranking
officer and therefore he has to be posted

at Bombay so that he can be kept under the
supervision of senior officers. So far as

the posting of the officer at Bombay is
concerned)the applicant cannot have a choice
of his posting because of his personal

difficulty.

15. The second respondent CIDCO

in their argument has relied on the case

of M,Sankaranarayanan, IAS vy, State of
Karnataka, AIR 1993 SC 763, in which [iwo
Judge Bench of the Supreme Court repelled
the allegation of malafides against the
Govt. of Karnataka on the grounds that
inference of[§§§§§§:§§§§§6§EBE§ed on factual
matrix. Bespondent No,2 have contended that
the allegations against the M.D, are an
afterthought because they do not find any
reference in the original application.
According to respondent No.2)since the M.D,
in question has been transferred he could

these
not deal with/ABE¥& allegationSnor were those

/qhmlallegations relevant for the purposes of the O.A.
.. Ilg/-
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The conduct of the applicant at Aurangabad
has been highly controversial, He is involved
in financial irreqularities, he is not able
to pull on with the colleagues and he is

not responding to the public. The allegation

of malice is without any factual foundation:and
therefore in view of ratio of the Sankafanara-
yanan's case the same is to be dismissed as
being vague.ﬁgaheld by the Supreme Court in
B.Varadha Rao's case transfer is an incident

of service and not a condition of service.

To quotes
"Transfer of a government servant
who is appointed to a particular
cadre of transferable posts from
one place to another is an ordinary
incident of service. No government
servant can claim to remain in a
particular place or in a particular
post unless, his appointment itself
is to a specified, non transferable
post. Ther=fore, a transfer order
per se made in the exigencies of
service does not result in alteration
of any of the conditions of service,
express or implied, to the disadvan-
tage of the concerned goverrment
servant. However, a transfer order
which is mala fide and not made in
public interest but made for collateral
purposes, with oblique motives and
in colourable exercise of power is
vitiated by abuse of power and is open
to challenge before court being
wholly illegal and void."

16, We have considered the material on
record and the arguments of the parties. Theré
is no doubt .as held in the case of B.Varadhe

)

Rao that 4 transfer is an incident of service.
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That judgment was delivered in the context
of appeal under Rule 19 of Karnataka Civil
Services(Classification,Control and Appeal)
Rules, 1957 on the point of whether an appeal
lies against the order of subordinate officer,
to the State Government challenging the
transfer order. More recently the Hon'ble
Supreme Court in‘lUnion of India vs. H.N,
Kirtania,1989(3)3CC 447, has held that when
the trahsfer order is legal and valid and
not vitiated by unfairness or malafides,
the Tribunal has no jurisdiction in issuing
{afy.direction. In“Shilpi Bose v. State of
Biha:al99l SUPP(2)SCC 659, the Hon'ble
Supreme Court held™that the court sheuld
not interfere with the transfer order

which is made in public interest and for
administrative reasons unless the transfer
orders are made in violation of any
mandatory statutory rule or on the ground
of mala fide. A Government servant holding
a transferable post has no vested right to
remdain posted at one place or the other,

he is liable to be transferred from one
place to the other. Transfer orders issued
by the competent authority do not violate
any of his legal rights. Even if a transfer
order is passed in vioclation of executive
instructions or orders, the Courts ordinarily
should not interfere with the order}instead
affected party should approach the éigher

authorities in the Department.®
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17. We do not however agree{iﬁgﬁ:ﬁiz
judicial review of the transfer order 1is
ruled out;iélﬁéﬁQﬁﬁgigﬁon the ground that
transfer is an incident of service. In"B,

Varadha Rao vs., State of Karnataka"fs case

which is heavily relied upon by the respondents

the Supreme Court had depricated the tendency
to resort to frequent transfers and emphasised
the need for a fair transfer policy. To quote:

"One cannot but depqéééte that
frequent ,unscheduled and
unreasonabhle transfers can
uproot a family, cause
irreparable harm to the employee
and drive him to desperation. It
disrupts the education of the
children and leads to numerédus
~other inconveniencegand | rgsulis, ;

*1n hardshlp and demoraliggtzon.
It therefore, follows that the
policy of transfer should be
reasonable and fair and should

apply to eyerybody equally. "

In our view the scope of judicial review of
? Succhftﬁj

orders of transfer is summarised

in Kamlesh Trivedi v. Indian Council of

Agricultural Research & anr., which is a Full

" Bench judgment appearing at page 80 of Vol,I

of Full Bench Judgmentfpublished by Bahri

Brothers. This judgment is fﬁﬁgggﬁﬁéﬁﬁg;:;v

(decided on 27-4-1988) to:ctheejudgment of

K/K.Jindal's case decided on 25-3-86 and
were,

clarified some points which/ses not clear

in Jindal's case.. To quote:
"18, In view of the above discussion,
we hold that any order of transfer
must (1) be in public interest and
in the exigency of service on
administrative grounds.(z) It must

022/
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not be in colourable or mala fide
exercise of power.{3) It should

not be arbitrary. (4} It must be made
by a competent authority in accordance
with the rules and the instructiohs,
if any, governing the transfer
policy. But how far a transfer

policy is mandatory, we express no i
opinion in this case. That must :

B 5 ST

[ —_—

depend on the wording intendment of

the instructions embodying the transfer
policy. (5) The transfer itself must be
ordered by a competent authority in
bonafide exercise of the power. (6)

It should not be a "fixed" transfer

or for settling scores.(7)However,
merely because transfer is ordered

on complaints or after an inquiry

into the guilt of the employee,

it cannot be said to be by way of
punishment. (8) The principle that
*justice should not only be done

but appear to be done' is not
contravened if transfer is made

without any further inquiry after

a penalty is imposed in a proper
disciplinary proceedings.{9)It

does not amount to a double jeopardy.™

It is,therefore, clear that transfer of a
government employee is amenable to judicial
review if specified conditions are fulfilled.
Whether the specified conditions are fulfilled
or not is a question of fact. Before going to
thé factual matrix of this particular case we
refer to the case'odeajendra Roy v. Union of
Indiaudecided by the Hon'ble Supreme Court,
AIR 1993 SC 1236, which{ wis¥also a case

on the pdint of validity of transfer in which
the Hon'ble Supreme Court in para=7 stated

ﬂ(‘ﬂ regarding malice as below $

..23/-
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"It may not be always possible

to establish malice in fact in

a straight-cut manner. In an
appropriate case, it is possible
to draw reasonable inference of
malafide action from the pleadings
and antecedent facts and circum-
stances. But for such inference
there must be firm foundation of
facts pleaded and established.
Such inference cannot be drawn
on the basis of insinuationSand

- " q/
vaque suggestions.
Let us,therefore, consider whether the factual
matrix establishesﬁéié§i§§§§iat work: in the

instant case, keeping in view the ratio of

Sankaranarayanan and Rajendra Foy.

i8. In this case we have a plethora
of material. Apart from the application
which is fairly detailed)we have with us
three replies filed by CIDCO including the

one by Shri Marathe>'€wo replies filed by

Ft jonnden
the Govt. of Maharashtra and five rﬁ£¥$§§
A

filed by the applicant. We make it clear_
that {“forjsthe factual matrix we hiaveX - -
confined ourselves to the events upto the
letter dated 2+2-94 from CIDCO, We,therefore,
do not rely on the special report of the
Auditors obtained by CIDCO by its requisition
dated 8-3-94 except as regards events etc.
that may be referred tngéQing taken place
before 2~2-94, We proceéd with an analysis
of.the letter of the M.,D, CIDCO addressed

to Govt. of Maharashtra. This letter gives
the following reasons for shifting the

applicant.
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(1) The applicant lacks qualities of
maturity, clarity and leadership;

(1i) The applicant's conduct has
" resulted in a highly non conducive
environment of working of the
office;

(iii) There are adverse newspaper
reports;

(iv) There are complaints from

local leaders;

(v) The applicant incurred unauthorised
expenditure on purchage of furniture
for CA(NT)'s Bungalow.

If we leave apart reference to the mental

qualities about which any judgment is required

to be necessarily subjective and the reference

to the adverse newspaper reports and complaints R
A Wl atceraling o B cont cre mchvald

from the local leaders{ we are l1eft with two '

basic counts of compliants against the

applicant viz. his failure to get on with

the local Planning Staff and secondly the

financial irreqularity. In regard to financial

irregularity it is stated that applicant was

warned in conqgction therewith, But applicant

has pointed out, and itkds not beimy denied

that there is nothing on record to show

that applicant was warned. Regarding the

financial irreqularity, the applicant

contends that the matter stood concluded with

the post facto approval given by the M.D.

on 7-1-94. Regarding the dissatisfaction with

the sfyle of his functioning, the applicant

has enclosed a copy of the report of the

Joint Managing Director dt. 23-12-93 and

. 0025/-
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has contended that there is nothing adverse
against him in this report.We have perused
the report which appears as Ex.'S' to the
rejoinder in affidavit of the applicant and
it does indicate that regarding sitting
arrangements, the Joint Managing Birectori.has
isgped some instructions on the spot but |
has not mentioned anything adverse about
the applicant. If the Joint Managing Director
produced any other report before the Managing
Director, the same has not been brought
to our notice. On the other hand,
the contention of the applicant is that
the so called discontent against his style
of functioning was nurtured and fed by the
Head of the Planning Section and he reguested
his immediate transfer but the M.D. deliberately
retained him at Aurangabad. In our view,
therefore the main surviving reason for the
transfer iould be stated to be the financial
irreqgularity. The contention of the applicant
is that the M.D. had, while according his post
féctO‘approval to the transaction, directed
fecovery of 20% of his salary, 10% by way of
rent for accommodation énd 10% by way of
rent for the furniture, that he had
represented against this order of the M.D.
byt the M.D. had not at all referred to
the sa@id representation in his letter. He,
therefore, argues that the transfer is necessarily
punitive because the respondent No.2 arrived
at a conclusion regarding applicant's guilt
without conducting a regulér enquiry and therefore

applying the ratio of Jindal's case, the

* e .26/-
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order should be set aside.

19, We must remember,however, that
this is not a case of transfer ;.jvsimpliciter
but xxXXx7a case which has two fold aspects
viz. (1) repatriation from deputation to a
public sector undertaking (2) posting to a
position in the parent cadre viz, Govt. of
Moharashtra. These two transactions have
resulted in the transfer. According to
standard terms and conditions of the officers
on deputation vide Govt. order dated 27-10.93
appearing at Ex., 'H' of the rejoinder affidavit
of the applicant dated 22-4-94(which is a
rejoinder to Govt. of Msharashtira affidavit)

the_ heading

item 15 under/Departmental Enquiry"states
A

as below :

"The officer shall be covered by the
All India Service(Discipline and
Appeal JRules,1969. If a departmental
enquiry is to0 be instituted against
the officer, he shall be repatriated
t0o the cadre post under the State
Government, The Subsistance Allowance
shall be paid by the Government but
it will be recovered from the foreign
employer.”

It would && thuszgggn'thatzéﬁ;l60vt. of
Maharashtra,at the instance of CIDCogwanted

to conduct a departmental enquiry against the
officer,, ﬁt had no alternative but to repatriate

the officer. But if an officer has to be

repatriated,then the term No.1{ii) underthe hééding

"eriod of Deputation‘would come into Play

which is reproduced below @

ces27/=
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"(ii) If the officer's services are
‘not required by the Foreign Emplover,
it shall becopen to the foreign
employer to repatriate him/her to the
parent department, provided, three
month's notice is given to the
Government/Competent authority by

the foreign employer before effecting
such repatriation."

It would, therefore, be seen that the Govt.-of
Maharashtra, in order to take up a departmental
enquiry against the applicant should repatriate
the officer after receiving three months' notice
from the foreign employer vii. CIDCO, As is
observed by the Full Bench in Kamlesh Trivedi's
case referred to above, the ratio of Jindal's
case is not that every transfer for misconduct
which is not preceded by enquiry is always
punitive but that a finding as to misconduct

and @ finding which attaches stigma to the
employee not preceded by an inquiry and arrived
at behind the back of the employee cannot
form a valid basis for an order of transfer.

In some cases’the transfer itself may facilitate
the enquiry and therefore Jindal's case cannot
be said to have laid down that such transfers
are punitive. The contention of the applicant,
therefore, that his transfer was punitive is

not supported by Jindali;becaUSe in the present
case‘repatriation and transfer was the pre con=-
dition in case of a departmental enquiry under
the rules. We note, of course, ﬁﬁgt in the
instant case, there is no actual reference to

departmental enquiry.

20, That does not, however, rule out the

possibility that transfer in this particular case

cannot be assailed as being in colourable exercise

of power,malafide or as being arbitrary. Let us

-.28/“"
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thereforesexamine the factual matrix from
this poin£ of view. {i;éfﬁhe material on
record,the malafides are alleged against
the st;te governnent on the ground that the
applicant was subjected to repeated and
frequent transfers as a vendetta for his
having filed O.A. 567/87 ‘against Govt. of
Maharashtra. In our view those transfers
going back to the period of November, '89
cannot be assailedlin the present proceedings
The. malafides,if gggr?g%ve in those cases,
cannot be called in/establishing the malafides
of the State Govermment in this particular
case. I?rg%ng%ewythe transfer of the
applicant/to Aurangabad wag: made at the
request of the applicant and,therefore,
we are required to investigate events
which took place at Aurangabad. These events
may be listed as below :

(1) 5-7-93:the applicant took

over as C.A,(NI')New Aurangabad.

(2) Action initiated relating to
calling quotatiomsfor furnishing
the new Bungalow for CA(NT)

. in September,93.

(3) Inauguration of new bungalow
at Aurangabad at th%hands of
MDi= 5-11-93;

(4) Formal proposal for ex post facto
 approval for purchase of furniture
at the new bungalow sent by
CA(NT) e 23-11-93

(5) Private visit of MD to Aurangabad -

(6) Visit of Joint Managing Director
to Aurangabad :123-12-93

. 29/-
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(7) Ex post facto approval to the
extent of %.5.36 lakhs
in connection with purchase of
furniture for the new bungalow
subject to deduction of 20%
form salary - 7-1-94

(8) Representation by the applicant
regarding withdrawal of deduction
from salary - 31-1-94

(9) Letter of the M.D, to Govt. of
Maharashtra reguesting transfer
of the applicant = 2=2-94

(L0) Order of the Govt. of Maharashtra
transferring the applicant =
da2-94

(11) Representation of the applicant
to Govt. of Maharashtra to cancel
transfer to Bombay - 9=2-94

(12) status-quo order by the Tribunal
- 15=2-94

+{13) Applicant directed by Tribunal
to be reposted as CA(NT) pending
hearing -~ 23=2-94

(14) Representation regarding rent
to the Govt. of Maharashtra
by the applicant - 2-4-94
21. " This chronological matrix coupled with
facts on record indicates that the letter of
M.D. CIDCO to the Govt. of Maharashtra dt.
2-2-94 suffered from the following deficiencies}%hgn'
V-
{(a) The fact that the applicant was
on deputation to the Borporation
on foreign service terms was
overlooked and the need for
giving three months' notice to
the State Govt. was totally overlooked.

(b) It does not refer to the
representation of the applicant

A regarding deduction of 20%

. 0130/-



S

-: 30 :-
of the salary drawn as rent.

(¢c) The analysis of MD's letter vide
para 19 above establishes that the
material for summary transfer was
flimsy.

22. So far as the State Government is
concerned, the orders were issued almost
immediately on receipt of the letter dated
2.2-94 from M.D. CIDCO viz. on 4-2-94., Here the
Government orders disclose the following
deficiencies /Viceﬁ

A~

(a) the fact that the applicant
has to be first repatriated
to the State Government and
thereafter transferred was
overlooked. There is no such
recital in the order.

{b) in the context of repatriation,
the need for state govermment
to receive notice of three months
from the foreign emplbyer viz.
CIDCO . was overlooked;

(¢c) the pdrpOSe of such notice viz.
the need for the State Govermment
considering the proposals made by
the foreign employer in all its
aspects including the fact that
foreign employer may make unfounded
allegations against the govermment
employee was overlooked, one.purpose
of prescribingi%tandard terms and
conditionsaand incorporating three
months' notice period being to
_protect the government servant;

(d) the need for state government to have
time to consider the next posting of
the government employee from the point
of view of all aspects of cadre
management and transfer policy
including any previous reguests
made by the Govt. employee for postings

A\M at a particular place was overlooked.

+ iolal/-
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(e) The fact of the applicant being
an S.T. employee and central
guidelines to avoid discrimination
in their regard were overlooked.

23, As a result of this deficiency in the
making and processing of trénsfer proposals, the
government orders were issued in a mechanical
manner}posting fi;wépplicant at Bombay which
might have beeq&}mmediatély available vacancy
but might not have been in consonance with

the general principles of transfer policy of

the government.

24, The failure of the CIDCO to consider
various aspects including the condition requiring
three months' notice and also the failure of the
Govt, of Maharashtra to examine the matter in
any manner including the aspect of insistence
) it ﬁ,{m&; gf i Chde
on fulfilment of the gesse condition$by the Si=te
& A
.Ggy.ﬁzgsakecannot be judged to be @ mere matter
of oversight. It certainly,indicates that there

was some background to the proposal made by the

M.D, CIDCO in the context of which immediate

orders without examining the proposal in all its
ramifications came to be issued., It is in this
context that we have to consider what is the
operative reason for the govermment action
referred to in para 85 of the Royappa's Case.'
Thus considered and keeping in view the background
of the happenings during the short tenure of the
applicant at CIDCO between 5-7-93 and 4-2-94
during which he had occasion to differ with

M.D. on several points including some points
which affected M.D. personally e.§. like
withdrawal of the security guard deployed

for the personal bungalow of M.D. etc., the
conclusion is inescapable that the highest

. .32/~
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authorities of CIDCO wanteq<iP shift the

applicant from the scene as early as possible
as a result of which the letter dated 2-2-94
came to be written which was acted upon almost

instantaneously.

25. The respondent No.2 have stated that

the allegations of a personal nature against the

M.D. CIDCO are entirely irrelevant for the issue

under adjudication before this Tribunal,

The fact, however, remains that although CIDCO

has filed three affidavits including two by

Joint Managing Director Shri G.S.Gill,and one

by Vivek Shrikant Marathe, Administrator, neither

the M.D. nor any other officer has come forward to

deny any of the allegations. Some of the allegations

are entitely susceptible to verification by

reference 1o record and not merely a matter of

.gossip. E.g. deployment of security guard at

the private bungalow of M,D.; it was possible

for any responsible officer with access to the

connected record to file an affidavit on this

point. Such a step has not been taken, We have

considered the observations of the Supreme Court

in the case of State of Bihar v. P,P,Sharma, AIR

1991 SC 1260, in which it is laid down as below 2
"It is a settled law that the person
against whom mala fides or bias was
imputed should be impleaded eo nomine
as a8 party respondent to the procee-
dings and given an opportunity to meet
those allegations. In his/her absence

no enquiry into those allegations
would be made.™

It is no doubt true that the applicant has made
CIDCO through its M.D. as a party respondent

and not M.D. CIDCO by name as party respondent.
However, the allegations which were made have a
vital bearing on the reasons for transfer and we

feel that it was possible for the M.D. CIDCO
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or any other responsible officer of CIDCO
to file an affidavit as e.g. was done by
shri Marathe whose affidavit has been strongly
opposed by the applicant. In any case at this
stage we are not going into the truth of the
allegations but we are only considering whether
those allegations which are not denied even though
an opportunity was given to do so, could lead
to the conclusion of malafides, We,therefore,
consider that it is legitimate for us to take into
account those allegations for this limited purpose.
26, The respondent No.2 hasﬁnext said that
the allegations of malafides are an afterthought
and therefore any arguments based thereon should
be rejected. However, the applicant in para 5(k)
of the application has alleged malafides generally
and we consider therefore that it is not an
after thought but statements made by the applicant
in rejoinder affidavit were an extension of the
general statement made earlierjlogically arising
out of the thrust and parry of statements and

counter statements.

27. We,therefore, hold that the letter

dated 2-2=94 suffers from the vice of malafides

and the order dated 4-2~94 suffers from the vice

of non application of mind, violation of
requirement of the mandatory condition of
three months' notice for termination of the
deputation by foreign employer and the vice of
abuse of power of transfer. Since the letter dated
4-2-94 is founded almost wholly on the letter of
CIBGO it also suffers from the vice ofﬂtransferred”

?
or vicarious malice.
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28. : We aré, therefore, compelled to
hold that the impugned transfer order of fhe
applicant suffers from infirmity and is
required to be set aside. We also note that
the State Govermment did not think it fit to
consider the representation of the applicant
dated 9~2=94 although the Tribunal gave
1liberty to the State Government to deal with

the same as per rules.

29. We also note that it would be open
to CIDCO to propose and the State Government

to accept the proposal to initiate a depart-
mental enquiry against the applicant in connection
with the allegations of finmancial irreqularities
in the matter of purchase of fixtures and
furniture for the bungalow of CA(NT) New
Auyrangabad. However, in view of all the material
which has come on record, a note of caution

is to be sounded that the State Government is
duty bound to see that the applicant is not
subjected to hostile discrimination, vis;g-vis
M,D, CIDCO inasmuch as 3

(a) one is a junior IAS Officer and
the other a senior IAS Officer;

{b) one is a subordinate and the other
is or was a superior with powers
of transfer and punishment;

(c) one is an ST officer and the other
is a non ST officer;

(d) the allegagions against one officer
have been made officially and have
been sought to be refuted by that
officer point by point whereas the
allegations against the other officer
have been allowed to pass, subsilentio
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making it appear that they are
made irresponsibly.ﬂWé would
therefore expect thébState Govern-
ment to examine both sets of
allegations side by side so that
the scales of justice are held
even.

We would like to make it clear
that we express no opinion about
the allegatiéns. Whatever we have
stated should be treated as
strictly in the nature of reasons
for our order.,

30. Although the applicant stated that

he does not press for his remaining in CIDCO

L.

R} ' and would like the Tribunal to direct the

State Government to consider his case for

posting in Aurangabad itself outside CIDCO

we are not able to grant this_relief to him.:

We,therefore, dispose of this application by

passing the following order @ .

O R D E R_

(i} The O.A., is allowed. The

¢

e

(1i)

order of State Government
dated 4-2-94 transferring
the applicant from the

post of CA(NT)New Aurangabad
to the post of Deputy
Secretary,Cooperative and
Textile Department ,Mantralaya
is hereby quashed and set
aside. The State Goverrment
is directed to ignore the
letter dated 2-2-94 from
CIDCO as being non=ast,)

It is@E%iéﬁgg;éééézE%ear that
it is open to the CIDCO if it
S0 desires,to send a fresh
communication to the State
Government requesting it to

¢|-36/-
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(iii)

(iv)

recall the officer from his
foreign posting in CIDCOj,
giving bonafide reasons,and
also allowing three months

to the state govermment to
decide the posting of the
applicant. It is open to the
State Govermment to consider
the request in all its aspects
including the nature of A<,
reasons given, the terms and
conditions attached to the

post and the transfer policy

of the State Government

in relation to IAS Officers

and to repatriate the officer,
to the State Government and |
then to transfer and post him
anywhere in publigénterest. “
While doing so the state govern-
ment should also keep in view
the representation dated 9-2-94
made by the applicant,.

It is also made clear that it

is open to the CIDCO)if it so
desires>to propose to the

State Government departmental
action against the applicant

for his acts of omission and
commission while working in
CIDCO and for the State Govermment
to take necessary action but
while doing so, State Government
should keep in view the need

for acting in a?giidiscriminary
manner towards the applicant
Vig=awvis Ex~M.D. of CIDCO as
observed by us.

No order as to costs.

e Kol tey”

(M.R.KOLHATKAR )
Member{A)
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