IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

BOMBAY BENCH, 'GULESTAN' BUILDING NO.6 .

“pRESEOT ROAD, MUMBAI 1
0.A.NOS, 330/94 & 341/94

Ab\tumax':hl’ ;nﬂ‘Ebﬂilz gf A“§n99§

CORAM: Hon'ble Shri M.R.Kolhatker, Member (A)

1. Shri Bhszgwan Sirumal Lalchandani
2+ Shri Kamta Prasad

By Advocate Shri G.K.Rasand " ees MApplicants

v/S,

Union of India & Ors,
By Adyocate Shri P.M.Pradhan ees Respondents

RBER

(Pers Shri M.R.Kolhatkar, Member (A))

As the issuss raised in these tuo ORs,

are similar, they are being disposed of by a
common order’¥ The facts in the DA .NO. 930/94

_are taken as illustrative. The applicant has

impugned the order dated 29,7,1994 by which he
has been transferred from the post of Deputy

Generasl Manager, India Security Press, Nashik

to India Govts Mint, NOIDA, According to the

applicent, he was rscruited by the UPSC for

the post of Rasi#taﬂt Master in the India Security
Press, Nashik, - He has
been serving in this organisation right from the
beginnings India Govty Mint, NOIDA s a separate
and independent organisation and although thers is
a post of Deputy Genaral Manager in IGM, NOIDA, but

‘that post constitute{a different cadres Although

the designations may be the sames, the cadres are

vsoparata?i In this connbction, the applicant has

that
pointed out/in relation to Security Printing Press

(SPP), Hyderabad to which the applicant in O0A,941/94
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has been transferred the staff/pattern is

entirely different and there is no post of Deputy
General Manager in the Security Printing Press,
Hydsrabadd 1In OA NO, 941/94 the applicant is
working as Works Managsr in India Security Press
Nashik from which post he has besn transferred to post of
Works Manager in Hyderabad but it is contended that
it is on the face of it clear thaﬁuﬂﬁgﬂaf%?n chances
of the applicant in 0A,941/94 are/affected because
the next promotion channellia available in the India
Security Press Nashiiwt available in the Security
Printing Press, Hyderabad, According to ths applicant,
therefors the transfer is nogzg?:g??giéZput is transfer
on deputation and in all such caeas[pransfer on deputa-
tion, the consent of the concerned employse is required
to be obtained, Tha applicant has given examples shouing
that in the past all such transfers uere ordered only on
deputation preceded by procursment of consent, The
applicant refers to FeRe15 vhich provides that President
may transfer Gaovernment servaent from one post to another
poet but this is permissible only if he is transferred
th:ost in the same cadre'? The applicant slsoc refers
to Supplementary Rule No; 2(18) which defines the term
transfer. The relevant part reads as follouws :-
*Transfer means the movement of a Government
servent from one hgadquarter station in

which he is employed to another guch station,
either

(9) ®0esseccrescrscae

(b) in consequence of a change of his headquarters,”

The epplicant contends that this provision contemplates
more than one post in the seme cadre or Organisation

and each such post has different headquarters,
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The Supplementary Rule S9 provides that the
headquarters of s Governsment servent shall be

in such place as the competent authority may
prescribe, Houever, for spplying the above
mentioned definition of tranefer beoth the

Government servants must beleng to the same

cadre. The words "snother &ueh station® may

be interpreted to mean another station of the

type in which the concerned staff ia employed in the

earlier station,

24 The epplicant relies on the ratio of judgement

of Bombay High Court in the case of Prakash R. Borker

ves Union of India & Ore. reported in 1984 LAB.I.C.739,

from Para 12
The relsvant extragt / reads as below i-

Fundamental Rule 15 does not permit
transfer of a Government servent from
one cadre to another cadre without his
consent, A cadre may consists of
several posts, temporary or permanent,

The person holding a civil post or
being in civil service of the State is
entitledto certein conditions of service
prescribed for that post, If he is in a
cadre or post he continues to be in that
cadre or post unless promoted or eny
penalty of dismissal or removal from
service is impoeed upon him, In the
absence of imposition of such a penalty,
such holder of a civil post is entitledto
serve the Government till the date of
supsrannuation, It is a guarantee which
flouws from Art, 16 and Part XIV of the
Constitution, When a person is transferred
from one cadre to another he is sent on
deputation and slways with his consenty
It 1s inconceivable that deputation can
be ordered without the consent of the
concerned employee® '

‘The applicant contends that similar vieu is alsc

taken in the case of Kunuar Bahadur ws, State of
U.P. reported in 1979 S.L.Je 700% The applicant,
therefore, seeks the relisf of quashing end Setting

aside the order of transferi
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3. The respondents have opposed the OA,

According to them, the services of the spplicent

are transferable in terms of the appointment order’
Although the sppointment order in 0A.930/94 is not
evailable, the esppointment orrer in respect of the
applicant in ORJ941/94 is available? It states thats-

"Your headquarters will be at Nasik Road,
but you may, if necessary, be required
to serve snywhere in Indie under the
Govt, of India,"

Secondly, the respondents contend that there is no
change in the service conditions and the aepplicant
has been transferred along with the headquarters

of his post and by virtue of his tranefer he will
not lose his senicrity for future premaotion,
According to the respondents, F.R. 15 does not

apply to the facts of the cese and the reliance

on FeRe2(18) 15 mis~placeds According to the
respondente, the transfer wae for administrative
reasons’ There was a reviev committee appointed

by the Gowt’y of India and the committee recommended
transfer of senior officere specially holding sensitive
posts to the other presses in the interest of these
orgenisstions, The transfer orders were issued
pending fermulation of a regular transfer policy.
Houever, since the Mints & Presses are departmental
organisations which are under the administrative control
of Currency & Coinage Division of the Department of
Economic Affairs, Ministry of Finance uhiéh controls
nine such presses and since the cadre controlling and
budget controlling authority is common, fhe transfer

is in accordance with the rules and cannot be challenged,
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On the dete prior to the datghearing the roapondenta
were directed to produce the transfer policy if
Pinalised by that time end a telex dated 3.4,1996

on the dats of final'h?ari
vas produced/which shouwsdthat the Finance Ministry
has not finalised its transfer policy as far as

Mints and presses ere concerned,

. ¥Y The respondents have relied on the judgement
of the Supreme Court in State of m.P. & Anr, vs,
S.8.Kourav & Ors, (1995) 29 ATC 5§53, in which the
Supreme Court has held that t=

®*The courts or tribunals are not appellate

forums to decide on transfere of officers

on edministrative grounds, It is for the

administration to teke appropriate decision

dﬁ and such decisions shall stand unless they
are vitisted either by males fides or by
sxtranecus conaiderations without eny factusal
background foundation’®

Y

The respondsnts alsc relied on the case of
GeSeTandel & Ore.ve, Union of India & Ors,, SLJ
1996(1) (CAT) 137, in which relying on case of

State of M.P. vs, S.3.Kourav & Ors, referred to

above and also Union of India & Ors, vs, S.L.Abbas
1993(25) ATC SC 844, the Tribunal refused to interfere

- | with the trensfer order,

Se I am of the vieuw that the main question to be
f decided in this case is vhether the transfer is a
transfer simplicitor or it is a deputation described

8s a transfer, I am of the view that under the facts
ratio

and circumstaences of the case, the[judgpment of the
n Bombay High Court in Prakash R.Borker ws, Union of
India & Ors, reported in 1984 LAB;I1.Ce739 is attracted,
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In that caese, anlOC yas transferred from Directarate
of Transport to Directorate of Civil Supplies and

the High Court held that thessconstitutegdifferent |
cadresand enlBC from one cadre could not be transferred
to snother cadre uithout his consentT The High Court
alsc referred to the ju&gemeat of Justice D.A.Deseal

of the Gujarat High Court in Bhaguatiprasad vs, State
of Gujaret, (1979) 3 Serv LR 8055 The High Court also
referredo a different judgement in G.K.Tandon va?
Judicial Commr, AIR 1957 Raj 230 and held that they
proferzzge view expressed in Bhaguatiprasad'’s case

to the one that is found in G.K.Tandon's case:

6o In my view, nothing has been brought to my
notice which shous that grpicerof India Security Press,
fficoﬂ;

Nashik belong to same cadre as the 2 of Security

Press either at NOIDA or Security Press at Hyderabad,

The trensfer is, therefore, not transfer simpliciter,
a

It is not a transfer within/cadre but it is deputation
hich the

in the guise of treansfer inz pre=condition of consent

is missings = The respondsnts havenot been abls to

deny that in the past such transfers were ordered only

on deputation, Thoy have also admitted that trensfer

policy in respect of 9 organisations under C & C Division

Ministry

of the Finance/is yet to be finalised, In the circumstences,

1 am of the vieu that impugned transfer is really deputa-

tion without consent . b.ar'u:l is  therefore,
liable to bs interfered. The OA,/therefore succeed $
transfer

and the impugned/orders are therefore quashed and set asids,

There would bs no order as to costs,

Y Aaqﬂatchea
(m.R.KOLHATKAR)
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