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OCRDER{
(Pex M.R.Kolhat kar HrigH

Bar(A){
In this application u/s. 1G of the

AT, Act the applicant who 1s the son of ex-employes
of Western Railway viz. Sabbir Hhmed,Exnshunter,C§E§§
E%E;ﬁ%@ﬁgﬁxmbstern Rajilway Bombay and who was |
medically incapacitated while in service on 17-1-1992
and was actually retired from service on  16-12-1992,
after consideration of his case by the departmental
screaning committee impugngs the letter dt. 2CL7-§3
which reads as below: -

"our proposal for employment on conpassionate

ground was'puf up to the competent authority,
* -2//—
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However, it 1s regretted that
your cdase cannot be acceded to
due to following reason.

Your father Shri Sabbir Ahmed has.
ratired ‘on medical grounds only L
month's prior to his normal retire-
ment on superannuation with full
gqualifvying service of 33 years.
Theraf ore your request on compa-

ssionate ground hés not been

considered. ™

2, The O.A, was allowed to be amended

by this Tribunal's ordar dt. 21-9-95,

3. The main contention raised by the
applicdnt is that while issuing the latter
rejecting his representation the Railway Board's
instruction on compassiondate appointment 4dt.7~4.83
and which are amnexed at Ex.'E' have not been
complied with. Ona of the circumstances under
which compassionate appointment can be given

to the persons eligible to he appointed on

compassiomate grounds is mentionad at Sr.No.I(iv)}

and reproduced bslowi

"(ivJ)When Railway employses bacome crippled
while in service or develop seriocus
ailments like hseart diseasds, cancer
etc. or otharwise medically decatero-
rised for the job they sre holding
and no alternstive job of the same
emoluments can be offered to them."

In Sr.No,VIII the priorities to be observed in
ma king dppointments on compassionate grounds are given.
It is clear that the prlorltyofi_modlc%l}y incapaci-

tated anp10yee is atAsr.NO.(lll) and therzfore in

..3/-
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such cases & time limit of three months is

to be observed subject to vacanciss being
gvailable. The appliczant has also refarred to
Railway Board circular dt. 21- 8-1987 which
provides for relaxation of the time limit

within which compassionate appointment can be

of fered in the gase:of medically incapacitated
employees from‘égﬁéiyears. According to the
applicant the reason given for rejection viz.

that the father of the applicant had lafi only

14 months service prior to his normal retirement
fis not in accordance with Rajlway Board's
instructions.

A. In the amended application the
applicant has taken the following grounds.

There were tWo cases viz. (i) Ward of r.Ansar
Ahmed, Driver, Loco Shed, Bandra, Western Railway
and (ii) Ward of Shri Chandrakant G.Desai, N
Agstt.Loco Shed, Bandra Western Railway whqiwgéefr
similarly situated employess whose wards @érédéiven
comps ssicnate appointments by the respondents.
Thus the action of the respondants is not only
illegaljnct being in @ccordance with the rules but.
is also. discriminatory and is violative of
guarantes of euality under Articles 14 and 16 of
the Constitution, The applicaﬁt further states
that the pectindiaryneondition of his family is

very precarious and although his father had

retired on full pension of K.2115/-p.m. there are

oo d/=
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five members in his family and this is & relevant
circumstance which ought to have been taken into
"consideration while considering his application

for compassionate appointment.

e The respondents have contanded theat
the csese of the applicant wss considered by
raspondent No.l, viz. General Manager, Western
Railway who is thz competent authority and

who has turned down the request. The decision
which was taken is fully in agcordance with
Railway Board's instructions to which the
applicant has referred. Moreover the respondents
have also taken into ascount the Railway Board's
instruction dt. 28-2~1986 annexed at Ex.R-1

which envisages that employess with lesgs than
three years of sérvice bafore supefdnnuation

at the time the decisioqﬁ%gken, personal approval
of the Gemerdl #Bnager has to be obtained before
the offer of appointment on compessionate grounds

is made.

6. So far as the addtional pleas raised
by the‘applicanta,are-ccncerned>the respondents

did not file their reply although the case came up.
on five subsequent occasions viz., 17-10-905,23.11.95,
30-11-95, 4-1-96 and 24-1-96. On the last three

occasions,the adjournments were given cspecifically

)
tc enable the respondents to rebut the allegations
of discrimination and also to have their say regarding

the contention of the applicant that his financial

.5/
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condition is very precarious warranting concession

of compassiondte appointment.

7. We have heard both the parties. The
applicant has relied on Supreme Court judgments

in the case of Phoolvati vs, U ,0.I. and Sushams
Gosai's case and 2lso the O.A. 1313/94 viz.Shivcharan
Sukhai Pali.VS. U.0.1I. decided by this Tmibunal on
24-4-1995 which was a sihmilar case of medically
incapacitated railway employe2 in which the Tribunal
found that the respondents have not adhered to the

guidelines of Railwéy Board and granted relief,

8. We have considered thé matter. The
reliance placed by the applicant on Smt.Phoolwati

v. U.0.I., AIR 1991 sC 46%£i: no more good law

in view of the later judgment in Umesh Kumar Nagpal
(1994)85 FJR 269(SC) and Life Insurance Corporation
of India v. Agha Ramachandra Ambeker(1994)2 SCC 718.

A= s mispmat Al x

However, it is settled law that the department has

to examine the financial background of the family of
the deceased before taking a decision in the matter of
compassiondte appointments. Moreover the reason given
_for'rejection viz. only li months are left before
retirement and that the applicant has superannuated
with full qualifying service of 33 years is irrelevant
and not in consonence with the law laid down by the
Supreme Court. It may be that appointment of wards

of employees who are.over 5% years is 10 be considered
by the G but it does not follow thet such cases are
to be invariably rejected especially on the ground given

viz. only 1% months are left for normal superannuation.

RYE



It has been pointed out by the applicant that
the'Screening Committee took almost & year to
decide the case inasmuch as the applicant’s father
was declared unfit on 17-1-92 but the Screening
Committee considered the case after 11 months

and order on rétirement was passed on 16{§f92.
Regpondents have also not dealt with the allegations
of discrimination made by the applicant although
full opportunity was given to the respondents

to rebut the same. I am therefore inclined to

allow the O.A, and dispose of the same giving

the following directions =

0.A. is allowed. Respondénts are directed
to reconsider the case of the applicant keeping in view
the circumstance that there are five members in the

S
family of the incapacitated railway employzse and
thfﬁ:the financial distressgsstfi prima=facie
satisfied and the fact thagﬁfmployee had only 1%
months to complete before superannuation was due to
deldy on the part of the department and further keeping
in view the two cases cited by the applicant. Action

should be taken within three months of the date of

receipt of the order.

Ay 7 e W st

(MJR,KOLHAT IR )
i Member(A)
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, 'GULESTAN' BUILDING No.6
PRESCOT ROAD, MUMBAI 400001

‘ORDER IN CONTEMPT PETITION No.18/97

IN
0.A.No. 887/94

DATED : THIS ﬁ-th'DAY OF AUGUST, 19897

CORAM : Hon’ble Shri B 5 Hegde, Member(J)
Hon'ble Shri M R Kolhatkar, Member(A)

Taufeeq Ahmed
{By Adv. Mr. C M Jha) . .Applicant

vV/s. L

1. Union of India
Mr. N.Kirithivasan
General Manager
Western Railway
churchgate,
Mumbai 400020

2. P K Goel

Divisional Railway Manager

Bombay Central

Western Railway

Bombay 400008 .. Contemners
(By Shri v § Masurkar,
Central Government Standing
Counsel)

ORDER

{Per: 8 S Hegde, Member(J)}

1. Heard Mr. C.M.Jha, counsel for the applicant and Mr.
V.S.Masurkar, counsel for the respondents.

i
2. The Applicant has filed Contempt Petition no. 19 of
1997 in O.A. No. 887 of 1994, The Tribunal vide 1its
order dated 7.2.96 after considering the rival
contentions of the part{es allowad the Original

Application and directed the Respondents to reconsider

P



the case of the applicant keeping 1in view the
- circumstances that there are five members in the family
of the incapaciated railway employee and that the
financial distress test is prima facie satisfied and the
fact that the employee had only 1-1/2 months to complete
before suparannuation was due to delay on the part of the
department and further keeping in v%ew the two cases
cited by the applicant. Action should be taken within

three months of the date of receipt of the order.

3. The competent authority has passed a speaking ordér
dated 30.9.1996 in terms of what is stated to be a review
of the earlier order as directed by the Tribunai. The
speaking order contains eight haragraphs. The main
contention of the Contempt Petitioner is that the respon-
dents have nﬁt discussed the relevant point as
highlighted 1in Tribunal’s order and by maintaining the
earlier order have committed clear contempt. We have
perused the speaking order. We- are cpnstrained to
observe that the speaking order though[iéfin detail is
for~e V"ly

Zirrelevant. In one paragraph reference_is made to the
purpose of compassionate appoihtment and 1in another
paragraph a reference 1is8 made to the Supreme Court
judgment in UMESH NAGPAL Vs. STATE OF HARYANA & ORS.,
decided on 4.5.94., A1l this was entirely uncalled for.

The only para which appears to have some bearing to the

order of the Tribunal is that the competent authority



cbserved that the two cases cited by the applicant are
not comparable. It is stated that in one case the
raiiway employee was completely incapaciated for further
service at the age of 48 years i.e., 10 years before the
normal date of superannuat'ﬁbn. We guite see the point
that this case is not comparable. However, we do not
understand as to how the second case relied upon by the
applicant is not comparable. Mere reference that the DRM
under his powers has granted abpointment on compassionate
grounds did not absolve the competent -authority to
examine precisely in what respact the second case

differed from the case of the applicant.

4, The most important aspect of the order is that the
competent authority has failﬁg'to appreciate that this
Tribunal has clearly given/finding that the test of
financial distress in the case of the ap§1icant is prima
facie satisfied. The competent authority has not at all
dealt with the aspect of the financial distress of the
applicant and instead mechanically repeated the fact that
the applicant having retired on medical ground just two
months and -12 days before his actual date of

superannuation and that medical decategorisation has not

in any way affected the quantum of his pension. We are,

therefore, of the view that the competent authority has
not really applied his mind to the findings of the

Tribunal and the directions flowing from those findings.
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The -speaking order dated 30.9.88 is therefore clearly

arbitrary and is liable to be quashed and set aside.

5. We therefore nhold that the respondents have not acted
as per the directions of the Tribunal, though we are not
at present in a position to hold that there was a wilful
disobediance on the part of the respondents. Under the
circumstances, we direct the Respondents to reconsider
the case of the applicant keeping in view the letter and
spirit of our order and consider the case of the
applicant for appointment bh compassionate ground.
Action in this regard should be taken within a period of.
two months from the date of comhunication of this order.
We are keeping the C.P. pending till first week of

November, 1987 when the matter would be considered again.

8. List the C.P. for orders on N”’November, 1997.

el A Ao Y

(M.R. Kolhatkar) ' (B.S. Hegde)

Member (A ) Member(J)

trk



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH'GULESTAN' BUILDING NO:6
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Review Petition No,87/97 in
Original Application No,887/94
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CORAM : Hon'ble Shri B.S.Hegde, Member {(J)

Hon'ble Shri M.R. Kolhatkar, Member (A)

Taufeeq Ahmed .. HApplicant,
V/s.

Union of Indiaz and others,
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§ Per Shri B.S. Hegde, Member (J){ Dated: jo-10-97

L

The respondents have filed this Réview
Petition seeking‘reviaw of the judgement dated 27.8,.97
and the order passed on the Contempt Petition No.19/97.
The Tribunal while passing the order on Contempt
Petition held that the respondents have not acted as
per the directions of the Tribunal dated 7.2,96, In
that order the Tribunal clearly mentioned thet the
Department has to examine the financisl background
of the family of the deceased before teking 2 decision
in the matter of compassionate'appointments. No such
observations has been made while passing the order
deted 30.9.96, by the respondents, Though we were of

there was

the opinion; that/no wilful disobediance on the part

, Y 7 . . mind and
of the respondents, but there was non-applicatibn of/
’a.—-

we directed the respondents to re-consider the case

P
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of the applicant for comgassionate appointment'keéﬁiﬁggﬁa
view the letter & spirit of our order. Action '

in this regard should be taken within a period of two

months from the date of communication of this order,

The Begistry to place the G,P, on 10,11,97,

In the Beview Petition, the lesarned counsel
for the respondents have cited various decision§of
the Supreme Court statiﬁ% that the order passed by the
Tribunal dated 27.8?5}L;;eping in view of the
observations of the Supreme Court. It is true, that
the ultimete decision has to be taken by the Competent
authority while rejecting the reéuest of the applicant
on the basis of the financial background of the family.
No such observations has been made by the competent
authority. Therefore, it is incumbent upon the
respondents to consider the same and pass &ppropriate

order, MR On perusal of the Review

that
applicaﬁ}on, we do not find/ any new points have been
out adduced
brought/or any rew evidence/which could not be brought
2 _

at the time of filing the COS%Eapt Petition. The
only contention raised in the Review Petition is thet
in view of the decisions of the Apex Court, it is the
discretion of the competent authority t¢ consider

the case on the basis of fscts. Needless to mention,
that the respondents are required to consider the
directions of the Tribunak while passing the order
dated 30.9.26. Therefore, we find neither any error
nor any new facts have been brought to our notice

calling for a review of the order passed in Contemot

f" . !
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Petition, In the circumstances, we adhere to our
decision earlier passed, and the respondents are

required to pass appropriate order within the

specified time.-*

In the circumstances, the Review Petition

is dismissed by circulation.

@ .
R bllstbon” | %i% .
(M.R., Kolhatkar) - (B.S. Heade)
Member (A) Member%J)
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