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CENTRAL ALMINISTRAITVE TRIBUNAL 7

BOMBAY BENCH

0.A.Ne. 1296/94

T.ate of L. ecidion 28/3/96 :

V.D.Choudhri

Petitimner

i o & and : .
shri GlK;Mas Advocate for the Fetitioner,

Versus

Union»of\India'& 2 Orse Resrondent

Shri-su;esb Kumar for

- Advocate for the Respondents,
Shri M.I.sethra -

Coram:

The Hontble Mr.b%R.?blhatkar, Menber (A),
The'Hon'ble-Mr. |

1. Te be referred te the REporter or not? 4
2. Whether it needs to be circulated te other'%
Benches »f the Tribunal?

Y CLlhpplow, -

(M. R, KOLHATKAR)
abp. ' MEMBER . (A)
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. ' CENTRAL ADMINISTRATIVE TRIBUNAL

GULESTAN BLG.NO.6,PRESCOT ROAD, 4TH FLOOR..

MUMBAL - 400 001.

ORIGINAL APPLICATION NO,1296/94,

DATEL: THE 287H DAY OF MARCH, 1996,

 CORAM : Hem'ble shri M.R.Kelhatkar, Member (a),

V.L.CHaudhri ' eee Applicant
(rdvecate by shri G.K.Masard) T

v/S.

1, Unien of India threugh
the sSecretary im the
Miristry ef Finance,
Department of Revenue,
North Bleck, New Dhelhi,

2, Collecter of Cemtral Excise,
Bembay - 1I,
Piramal Chambers,
Lalbaug, Bembay - 400 012,

"f ’ '3, Pay & Acceunts Officer,
i Central Excise, Bembay-I1I,
6th Fleor, Piramal Chambers,
Lalbaug, Bembay - 400 012. e++ Respendents,
(Advecate by shri sSuresh Kumar o
for shri M.I.Sethna)
XORDERIYX ( ORAL )
I Per shri M.R.Kblhafkar}Member(A) X
Heard shri G.K,Magané for aprlicent and shri Suresh

Kumar for respendents,

29 In this case, the applicant vhe sup@Famhuated em
a 31.10.1994 is claiming the relief eof payment to the aprlic=nt

éf the términal benefits including Gratuity, Commuﬁikd

value of Pension and leave encashment salary due alengwith
21% rate of interest, Since by an interim order dt, 30/1/95,
ieave encashment was directed te be paid, that relief does
rot survive. Here we are recuired to censider whether the
remaining relief can be granted in the context of the

fellowing facts.

3. The apprlicent jeindd the Cellectorate of Central
Excise at Bombay as Assistant collector from 13/9/94, On

4/,0r about 21/10/94, i.e. 10 days prior to superannuation the

bl . ) » .002‘./-
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Cellecterate received a communcatien dt, 21/10/94 that ame
enguiry under rule 14 of the CC3 (CCA) Rules, 1965 for
major penalty was being initiated against the applicant,
The Charge sheet was sent to the Cellectorate, The
background of this is that advice of C.v.C. in this regard
was dated 2/3/94., The draft charge-sheet in respect of %
applicant who was a Greup 'A' Officer re~uired appreval
¢f the Cempetent aAuthority, im this case the President
of Indig. The Counsel for the respendents states that a
decisien im this regard was taken en 17/2/95 i.e. after
the superannuatien o©f the applicant, It is alse contended
that the previsienal pensien in termg ef rule €9 of the
CCs (Pensien) Rules has alse been sanctiened in favour ef
the applicant, The contentiok af the respendents ie
that the applicant was a Croup 'A' Gazetted Officer, the
formal charge~sheet is recuired to be issued by the
President of India which takes seme time but a draft
charge-sheet was already ready. The peint of the contentienm
is that departmental proceedings were @entemplated
against the applicant and)therefore)the department was
within its right{te with-held Gratuity and Cemmuted Vzlue

of Pensgioen,

4, The Cententien of the Ceunsel for the applicant
is that the actien of thé department must stard the test
of being within the frame werk ef rule 9 of CCS Fension
rules, As the rule is material fer adjudicatien of the
matter, the same is reproduced beleovw:-

"Rule~9 - Right @f President te withheld or withdraw
Pension, :

"9(1) The President reserves te himself the right
of withhelding a pensiem er gratuity, er beth,
either imn full or im part, or withdrawing a pensien
im full or im part, whether permanently or fer a
specified peried. and of erdering a recevery frem

a pensien 6r gratuity ef the whele or part ef amy
pecuniary less caused to the Geverament, if, im amy
departmental er judicizl preceedings, the pensiemer
is feund guilty of grave misceunduct er megligence
during the peried ef service, including service
renderaed upen re-empleyment after retirement:

Proevided that the Unier Public Service Cemmissioen
A C\j““"*"‘wmﬁ%
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shall be cengulted befere amy fimal orders are
passeds

Provided further that where a part of pensien
is withheld er withdrawr the ameunt of such pensiors
shall not be reduced belew the amount of rupees
thrzz hundred and sevemty-five per memsem,)

(2) (2)The departmental preceedings referred te in
sub-rule (I), if instituted vhile the Gevernmert
servant was im service whether befere his
retirement er durirg his re-empleyment, shall,
after the firal retirement of the Gevernment
gervant, be deemed te be preceedings urnder
this rule ard shall be continued ard cencluded
by the autherity by which they were commenced
irn the same maermer as if the Gevernmment
servant had centinued im service;

Previded that where the departmental rreceedinrgs
are imstituted by am autherity suberdirate to the
President, that autherity shall submit a repert
recerding itssfindings te the President,

(b)The departmental proceedings, if net instituted
while the Gevernment servant was in service,
whether befere his retirement, or during his
re-empleyment, -

(i) shall not be instituted save with the
sanctien ef the Presidert.

(ii) ehall not be in respect of any event
which teok place more thar four years befere
such ingtitution, ard

(iii) shall be conducted by such authority and
in such place as the Presidenmt may cirect
and in accerdance with the procedure
applicable te departmental preceedings in
which ap order of digmissal from service
could be made in relatien to the Government
servant during his service,

(B)EEFeleted“.

(4) In the case of Gevernmmert servant vhe has retired
on attaining the age eof surerannuatien or othervige
ard against whem amry departmental eor judicial
preceedings are instituted er where departmental
proceedings are centinued under sub-rule (2), a
previsienal rensien as previded in (Rule 69) shall
be sanctioned,

(5) Where the President decides not te vithheld or
withdraw pensien but order reccvery of pecumrizxry loss
frem pension, the recovery shall not ordinarily Ye
made at a rete exceeding one-third of the pensien
admissible en the date of retirement of a Government
servant,

(6) For the purpese of this rule,~

(a) departmental proceedings shall be deemed tG be
instituted en the date or vhich the statement
of charges is ilssued to the Government
servant or pensioner, or if the Gevernment
servant has beer placed under suspensienm from
an earlier éate, on such date; anrd

(b) judicial proceedings shall ke deemed to ke
instituted -

(1) in the case of crimiral proceedings, or the
date on which the complaint or report of
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a police officer, of which the Magistrate
takes cogrisance, is made, and

(ii) im the case of civil proceedings, ou the

date gthe:plaint is rresented in the court]

5¢ It will dbe seén frem the above that the President
has right te withhold Pemsieom, if iR amy departmertal or
judicial proceedings., the pensiener is found guilty of
grave miscorduct or regligence during the period of
service, Rule 9(2) (a) creates the fiction ot departmental
proceedings reterred under sub rule-l being proceedings
under this rule ever after fimal retirement ot the
Covernmert servart and gives authority to Geverrment to
continue the same., Rule-4 states that in the case of
the Gevernment servart who has retired against vhem
disciplirary preceedings are instituted or cortinued

unaer 9(2)‘provisienal pensien snall te samctieneo,

6. "Rule 9(6) aetines the cate of institutien ot
aepartmental preceecimgs for tne purpese ot the
rule as the aate om vhich tne statement of charges
is issued te the Gevermment servamt or pensieners
or if the Goyernment servant has been placed
under suspensien from anm earlier date on such

date of suspension,

Te The case of Uniern ef Irdia v’/s. K.V.Jankiramam
AIR 1991 S.C. 2010 and Telhi Development Autherity v/s.
H.C. Khurana AIR 1993 S.C. 1488 have been cited Dbefore
mafpnel_
m¢ im aid of the determination of thq{date, but they
bave mo applicability fer the purpose ?E harnd because
those cases relate to premotieral matters and interpreted
the term "the pendency of the Disciplinary Proceedings"
and not to the institution of Lisciplimary Preceedings,
The term pendency was not defined amd it was held in
Khurana's case that che date of despatch of charge sheet

would be relevemt for determining the date of pendency.

In the instant case, I am required te define the term

At/,institution of departmental pr@ceedings.ﬁ& work has been
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simplified by the rule-9(d} of che Pensienm rules imcorperating'
the definitien., It is clear that unless the charge sheet
ig isgsued to the Govermment enployee Or if the Goevernment
empleoyee has beeﬁ placed under suspensior prier to the date
of retirement, disciplirary preceedings will not be deemed
tc be instituted prior to date of retirement and therefere

they camnot be continued after the date of superanruation,

8e There is ne dispute that nc such disciplinary
proceedings have beemn instituted and the den~igion te
proceed agaimst the gpplicant was taker well after the

date of superannuatien wiz, 17/2/95.

9. in my view\theréfere)the actien taken by the
department in sanctienimg only previsienal pension im
faveur of applicant im terms of rule - 63 and withhelding
the eother retirement benefits 1s hot warranted by the
rule~9, which is the orly relevant te rule for thig

purpose,

10. The Learned Counsel for the applicant has imvited my
attention to the case law en the peint of when the
Government servant can be said to have effectively retired
vide State of Pumjab v/s, Khemi Ram, AIR 1970 S.C. 214,

In para-11 it is stated

“There can be no deubt fhat if disciplinary actien
is sought te be taken against a Government servant
it must be dofig)before he retires as provided by
the said rule, If a digciplinary ercuiry cannoct
be concluded before the date of such retirement,
the course open to the Gevermment is toc pass an
order of suspemsion and refuse te permit the
coacerned rublic servant to retire and retaim him
in gervice till such erquiry is cempleted and a
final order is passed thereiny"

11. Ceunsel for the applicant next relies or the case of
L.J.shelat v/s, sState of Gujarat and Ors in AlIR 1978 s.C,

1109. This is a case which relates te BCS (Cenduct

Supreme



in para-11 of the judgement, the Supreme Court
has made the fellewing ebservatieng:-

"Im*@_bg_%?iew we have taken that the appointing
autherity has ro jurisdictien to take
disciplinary proceedings agsinst a Gevernment
gervant whe had effectively retired, the
gquestien as te whether the High Ceurt was right
in helding that the disciplinary autherities
haé sufficient greunds for dismissing the
appellant does mot arise."
12, In the light of the dlscussionf, I am compelled
te hold that onr 31/10/94, the Dlsrlpllnary Proceedings
were not instituted ageinst the applicant ner were they
cortinued under rule 9(2) of the CCS Pension rules,
Therefwre the actien of the department in enly paying
- ’ previsieral pensien to the applicant and withhelding
a ram@fglng retirement berefits by reserting te rule
9(4) ard rule 62 of the CCS Pensiem rules is clearly
illegal and is therefere reguired te be interfered.
with, Ir the result, the OA succeeds and the department
is directed te pay to the applicamt all the terminal
bemefits includinrg gratuity and Cemmuted value of
Pension, Se far as the interest is concerned, @Eij
direct that the same may be paid te the applicant,
9 3 menths from the date of retirement i.e, from 1/2/95 wdth
U d
at 12% as the delgy is mot treated as culpabiﬁig;%“
There will be ro orders as to costs. The payments te be

made withim twe months ef communicatien of this order,

e Lo /4‘%/

(M. R. KOLHATKAR)
abpe. MEMBER (A)




