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e e CELTRAL ADMIN [STRATIVE TRIBUNAL
o ~ BOMBAY BENCH

Original Application No. 1102/94 & 13509/94

Transfer Application Lo,

26— lo— 54

Date of Decision

M.G.Joshi & 8 Others & Petitioner/s

'S« K.Joshi & 7 Others.

Shri &, V,Gangal alongwith Advocate for

SHrI H\H.Y reoO : : the Petltloners
Versus

___ Union of Ingis g 2 Othels & . Respondent/s

Union of Indias & Anr.

shri P. M, Fradhan (1102/94) Advecété for
the Respondents

<g£f . Shri Suresh Xumar alongwith
Shrl\MeI -Sethna’ g;359/94) -

CCRAM 5
"—-—'—41-—..___

HOn'ble Shri. M.R.Koltatkar, Member (a)

Hon'blé Shri.

(1) To pe referred to the Reporter or not ? 1?///’—

(2) Whether it needs to be c1rcalated to /x
other Benches of the Trlbupal ?
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

"BOMBAY BLNCH

0.A, 1102/94

M.G.Joshi & 8 Otrers ese Applicants.
V/se

"l., Union of InOLa.
Through: The Chalrman .
Telecom Comm1q°1on . 4
Tepartment of ”elecom .
Sanchar Bhavan,
Ashoka Roeagd,
New Delhiv-'llo 001,

"2, The.Chief General Manager,
Maharashtra Telecom Circle,
G.F.C. BPuilding, Near v.T.,
Bombay - 400 001.

3. The Chief General Manager,.
Telecommunicaticn Project
Western Zone
Phonex Mills Compound
Lower Farel

Bombay - 400 013, .+« Respondents,
0.A.1359/94
SeKeJoshi & 7 Ors. <+« Applicanti.
V/s.

l. Union of India,
Through: The Chairman
Telecom Commission
Lept. of Telecom,
sanchar Bhavan,
Ashdka Road,

New Delhi - 110 001,

2, The Chief General Manager
: Maintenance,
Western Telecom Region,
Telephone House,
Veer savarkar Mardg,
Prabhadevi, Tadar (West)
Bombay - 400 028, ..+ Regpondents,

CORAM : Hon'ble shri M.R.Kolhatkar, Member (a),

APPE ARANCE ¢

shri p,v.Gangal with’
shri H.Y.Ceo, Counsgel
for Applicant.

shri P,M.Pradhan, Counsel
for Respondent'(OA-1102/94)

Shrl Suresh Kumar alongwith )
/ . 1 !
Shrif MoI .sethna 41 Counsel f. LN

for Réspondents- (0A-1259/94)
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W JUDGEMENT: 'CATED :

X Per shri M.R;Kolhatkar; Memkber (a) X

As the facts in these two cases are similar
and the issues raised are iéentical, they are being
disposed of by a’common order, - There are nine
applicants in OA-1102/94 and there are eight
applicants in CA-1358/94, These applicants are
atpresent working as Sub-D'ivisional Engineers within
the jﬁrisdiction of Respondent-Z.- The applicants
are comparing theirzpay with the pay of
Shri Pillai K Shivshankaran who is drawing higher
pay than all the applicants though he is junior to
all applicants in the cadre of Sub-I'¥visional
Engineer, The feeder cagre for the.post of
Subqnivisionallﬁngineer is Junior Telecom Officer
(JTO). Their promotion was governed by Rule 206
of the P&T Manual V¢l.IV which is reproduced kelow:-

“2069 All Junior Bngineers recruited after
the 1st January, 1929 under the new system
after serving for 5 years in Engineering
Branch may be permitted to appear at tre
Eepartmental Qualifying Examination, which
will be held from time to time in the
subjects enumerated kelow, provided threy
have a good record, This qualifying
examination is intended to test the general
ability of Juynior Engineers ané their
knowledge in the latest developments in
Tekegraphg and Telerhony, A pass in this
examination is an essential condition for
promotion to Telegraprh Engineering and

Wireless service, Group 'B',

R Fromotion to the T.E. & W.S. Group
'‘B'will be made according to the principle
of seniority-cum-fitness buf the Engineering
supervisors who pass the qualifying '
earlier will rank senior as a group to

thosé who pass the examination on subsecuent
occasiong i.e., officials who passed the
examination held in 1966 willrrank as

A~ en blec senior to those who passed in

ees3/-
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1957, -Their seniority inter se€ will,
however, be according to their seniority

in the cadre of Engineering supervisors.”

2: in accordance with this rule, the respondents
are maintaining seperate seniority list for the
qualified Junior Telecom Officers for purpose of
giving them promotions to the post of Sub-I ivisional
Engineer J%%Eand when vacancy arises according to
the order of recruitment, Junior Telecom Officers
qualifying this in the first attempt were placed
in the seniority list in accordance with the.”
marks obtained by them, Junior Telecom Off icers
qualifying this in subsequent attempts were placed
in seniority list below the officers who qualified
themgelves in the first attempt. Because of thés
method of maintaining seniority list, Junior
qualified’”
Telecom Officers who / - . Ythemselves subsequently
would get the promotion of Sub-T ivisional Engineer-
earlier as compared to Junior Telecom Officers
- - ' 'who were”
who qualifieithemselves earlier ijbut/t recruited
- ' OfQJT Or Some,
at a later stageﬂnixhefgadfq{JuniOr Telecom
o

officers challengeé this system of promotion before

Allahabad High Court by Writ Petition No,2739/81,

'Allahabad High Court gave its judgement on 28/2/85

by which the department was directed to promcte
petitioners w.e.f. day prior to the date of
promotion of any person who passe@ the departmental
examination subsequeﬁt to petitioners, By

virtue of this judgement, the derartment circulated
the new seniority list in April,93, All the
aprlicants claim to be senior to shri Pillai

K. shivshankaran whose serial number in revised
seniority list ig 5843, The sepial number of

the applicants in the two OAs in this new

seniority list is as below:-
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0A,1102/94,

5178, 4092, 4517, 4345, 3821, 5515, 4679, 1747

and @963o

0.A.1359/94.

5215, 5667 5105, 5860, 3665, 5205, 5662 and 5020

3. It is contended by épplicants that though
-shri Pillai. K, Shivshankaran had péssed the -

-exam quite later ﬁhan all the applicents, Shri Pillai
continues to enjoy the benefit of fortuitous
officiéﬁing promotion as Sub-Divisional Engineer
from June, 1928 and regular promotion from March, 79,
Hence he is fixed{én higher point in time scale of
pay as SubuDivisional Engineer as'compared to
applicants., The applicants{::::)then made a represeht-
ation for stepping<up of their pay vis-a-vis

Shri Pillai.K.Shivshankaran &ho was now their
junior., But the Hepartment of Telecommunications
issued a blanket order dated 31/5/93 directing

the circle authority that such representations
should not be forwarded to the T'irectorate in
future, Aas these cases do not constltute an

anomaly and stepping up of pay cannot be allo@ed
under the exiéting‘orders. The relief.claimed.by
‘applicant§ therefore is to set aside the order

dated 31/5/93 and étegi}up the pay of-the applicants
on par with the pay of shri Pillai.K;shivshankaran
w.e,f, the day on which s%ri Pilléi started gétting
higher pay in the cadre of sub-Tivisional Engineer,
and to pay the arreérs of pay.and conseguential

benefits,

4, Respondents have opposed the Oa. They bhave
stated that there have been certain developments

consequent on the judgement of the Ammahabad High

various banches of “Che
Court , OAs vere fllad before/Tribural for getting
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77 the judgémeﬁés.of

the benefits in terms'of[Allahabad High Court and
£hese OAs were consolidated and the Principal Bencb
helé that the applicants were entitled to the

benefit of judgement,of Allahabad@§g§§h court

dated 20/5/85 except'that in the event of refixation
of seniority and notional promo;ions with retrospective
effect, they would be entitled only‘to refixation tq
their preseﬁt pay, which shouid not be less thap

that of those who were immediately below them and
that they woulé not ke entitled to any back wages.
This judgement was delivered on 22/4/92 and appears
as Exhibit R-1 to the wr}tten statement of OA,1102/94,
Respondents further contend that'they had filed SLP
before supreme Court vide SLP 16698/92 decided on
13/5/94 and the Hon'ble Supreme Court directed the
respondents to refix the scale as per judgement of
Allahabad High Court, Howe&er, regarding backwages
the supreme Court had declined to grant backwages
excepte%%§§>in”¢he event of notional promotion vwith

.
v

-reftospective effect, they would be entitled to only

their present that of those
refixation of”pay which shculd not be less than /o
were ’ '
WoES L : ‘
those who<;(ﬁwimmediately below . ./ The respondents

contend that in terms of the direction of the
Hon'ble supreme Court, respondent-l issued order No.
16-3/92-5STG-1I dated 5/7/94, 1In para-2 of this

communication it is stated as below:-

In resyect of those TES Group 'B!
offjcers whose deemed date of promotion
as indicated in above list have been
later than theif actual date of regular
promotion toc TES Group 'BY, fheir pay
may also be fixed with reference to their
reviseé deemed date of promotion as
contained in our 14 lists, However they
will be allowed to draw threir present ray
and the differences in the pay so fixed
and the pay they were drawing on the date
of issue of these orders is to be treated
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as perschal pay to be absorbed in future

increments,"

5, It is contented by respondents that they

Q‘:‘%"’Jr\' {

‘hagve implemented the directions of the Supreme

Court, and therefore'the guestion of allowing any
further stepping up of pay in terms of FR 2%, does
not arise, Ac€ording to the respondents, the ‘
promotion of shri ?illai.K.Shivshankaran céilélﬁﬁgjbe
consiaered to be fbrtituous because he was promoted
in terms of the rules then operative. The applicants
cannot compare their ray ﬁitb that of shri Fillai.K.
Shivshankaran and ére not eligible for stepping

up ©of paye

6o ' The‘applﬁéants contend that the intefpretation
placed by respondents on Supreme Court judgement is
wroné and that the applicants are entitled to
stepping up wf pay‘with reference to, Shri Pillai.R;'
shivshankaran in terms of FR-2%g in terms of case
law on the point, In this connection, they refer

to judgement of CAT, Hyderakad reportedigﬁxl992,

19 ATC 569, Smt.N.Lalitha and Others V/s. Union

of India and Others where the Tribunal held that
%ncrements earned during ad hoc promotion on tBe
basis of local'Séniority leading to fixation of

pay ©of junior at ajstage higher than the senior's
pay, in such circumstances, the senior, held,
entitled. to fixatibn of his péy on par with the pay
of such junior® Tﬁeyi::§¥§q:3refexred to the
judgemeht‘of shri G.K,Nair V/s. ﬁnién of India
delivered by Ernskulam Bench of Tribunal on 29/10/93
in which it was heid that the Senioﬁjdraming pay :

. T . ~ . e 2
& ) P ) i+ 3 o B
lesser than‘sﬁg_{a}ors ¢1sy entitled to the E{‘{i’,}’_‘}}/

T IS

?E§1ﬂ§§éE§§Qﬁgp_;Q§the level of trat of his junior,

~,

irrespectivé-of the reasons that lead to the anomaly
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in paye.

The respondents in 0aA-1102/94 have given a

comparitive statement of all applicants alongwith

shri pPillai.K.Shivshankaran as on 8/6/80 i.e. one

day prior to the promotion of shri Piliai;K.Shivshankaran.

Table giving the relevant information

regarding the applicants,

Sre. Name of the Year of TrTatefear
. No. Applicant, Recruit~ of join-
| ment in  ing quali-
J.T.0.'s fying exam.
Cadre, for SIE.
i, sShri M.G.Joshi 1969 sept.73.
2, shri R.S,Nashte 1967 12/8/71.
3, shri M,C.S8indagi 1968 oct, 70
4, shri A.N,Kulkarni 1967 Jan. 71
5. Shri P.L.Waghmare 1968 Oct, 70
6. Shri V.R.Kalkarni 1969 Sept,73
7. sShri s.M,Mupid 1967 July 69
8. sShri Y.A,Kotnig 1966 23/12/67
9. Shri A.G.Fal 1969 4/12771
, ‘
19, Shri Ppillaj.K.. 1961 -
Sivasankaran
Year of Passing Date/Year of Seniority = Present
qualifying exam. continuous List No. Basic
for SEE. appointment Pay.
as SoD JE .
1976 1984 5178 2900
1975 i 1981 4099 3125
1876 . 1984 4517 2975
1975 . Jul, 84 4345 . 2900
1977 ., Aug,. &1 3821 2900
1976 - 13/7/81 5515 3050
1975 - 31/7/81 4679 3050
nec, 74 17/4/80 1747 3400
1976 - May.83 4963 2750
. 1977 . March, 79 5843 3500
T e From the statement we see that the basic

pay in the scale of Junior Telecom Officer, parent

~cacdre of s.U.E. of Serial No.

1 to 9 is far helow

that of Serial No.10., It is pointed out that

shri Pillai is drawing more ray Q3g§€E§Z§£;§:E§§is
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senior but due to his higher pay before his

- 8 -

promotion, However, in terms of directions
igsued. on 5/7/94, the difference in the pay

of shri Pillai.R;sivasankarap who now appears
to be junior has been protected as his personal
pay and accordingly it will be absorbed in

future increments.

8, . The protection of the pay of the erstwhile

senior is strictly according to the direction
of the Supreme Court which had observed

" We ﬁold that in case‘the redrawing
of the seniority lists results in
reversion of Officers who had been duly
promoted already, thequinterests |
should be safeguarded atleast to the
extent of protecting the pay actually
being dfawn by them Bin case creation

of the requisite number bf supernu@@xary
posts td accommodate them in their
_present posts is not found to be
feasibléo We order and direct accordingly."

9. It appeérs.to ug that what the applican;s
are asking ug to 4o is to re-open £he issue settled
Ly the judgemént of the Principal Bench and-gf

the Supreme Court;fff;_zgf§223§izﬁ§l§§g§%ﬁéﬁt of
the Supreme Court, the department issued appropriate
instructions dated 5/7/94, 1f the applicants

feel that these dpstru@tigns do not faithfully
reflect the judge@ent of Supreme Court, the proper
course of action for them would be to approach
supreme Court in épprOpriate rroceedings, However,
in the guise of -invoking case - law on the

peint of FR = ch’they cannot ask this Tribural

to grant backwages to the formerly junior

officers who have“now become senior which backwages

in termg were denied to them by S upreme Court,
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" It is well settled that there is required to be

a finality to such matters and the settled
position cannot be unseitled through such

proceedings;

Mate®
10. In our view, the reliance :aée:gfﬁ v

by the applicants on the case law is entirely

mis-placed., It is also sign%ﬁicant whereas the
# -

- applicants bhave challenged the circular dated

31/5/93 giving certain directions regardiﬁg ﬁode

of submission of representations5 'Tkey have not
chatlenged the instructiong of the department

dated 5/7/94 although the Oas were filed well after
issue of the same viz, 19/9/94 (¥102/94) and

27/10/94 (OA 1359/94).

11. In the light of the above, ve f£ind that
the OAs are devoid of merit and dismiss the same,

There will be no order as to costs.

/

//%4??7‘417(Q,7QQva/

———

PRSSSEE

(MeR o KOLHAT KAR)
ME MBER (A)

.abpo
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH 'GULESTAN' BUILDING No,.6
PRESCOT ROAD, BOMBAY : 1
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CORAM: Hon'ble Shri M.R. Kolhatkar, Member (A)

Shri M.G. Joshi and 8 others «.+ Applicants,
. Vs,
Union of India and others ; .+« Respondents,

——--e—-————-——--ﬁ—-—-nm——— - —ne

| Per Shri M.R. t‘kolhatkar, Member (A){

This Review Petition has been filed by
orlglnal appllcants praylng for review of ou;/giégggzggv
in O.A, 1102/04 and in O.A, 1359/94. With re£:fence
to pare 9 of the judgement, the applicants contend-
that they are not trylng to re-open the issue settled
by the Judgement of the Principal Bench of the Tribunal
and the Hon'ble Supreme Court, but they are raising
the issue that the principle of law laid down in the‘
above judgements is not being strictly followed by
the respondents, The Review petitioners also contend
that the instructions dated 8.7.94 issued‘by the
respondents have been issued on their own and not in
accordance with the directions of the Hon'ble Supreme
Court, Moreover these instructions are not having
any retrespective effect. And hence till 5.7.94 the

applicants are required to be compensated with

, feference to the junior with whom the are comparin

&
. i¥
L 2K 2 .'2 LN ."



