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O.A.NO: 172/94 & 912/94
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CCRAM: HON'BLE SHRI M,R,KOLHATKAR, MEMBER(A)

I) Migs.Brigida D'Souza
Sr Clerk Sr DOS(NS s Office,
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Bombay V.T. - Appllcant in
0.A, 172/94

1I) Brijvir Singh Malik,
R/o. DRM(P) Settlement CentralBly.,"
Bombay V.T.

Dilip Pawar,

R/o.Borse Building

M, Kol sawadi,

Kalyan (E)

Dist. Thane .o AEKliCdnts in
. 912/94

By Advocate Shr Y.R.Singh)
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1. Union of Imia
through
General Manager,
Central Railway,
Bembay V.T,

2. Divisional Railway Manager,
Central Railway,

Bombay V.T. .. Regpondents in

all the above
By Advocate Shri S.C.Phavan (As

| -2 0RDER 3
QPér M.R,Kolhatkar, Member(A}{

In these OAs the facts are similar and the
issues raised are identical., They are, therefore, being
disposed of by common order, The reasong for the order
are given in C.A. 172/94 and where necessary the facts

/K;;fi the other case are referred to.
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/\\*gfter drawing maximum of the pay scale:

0.A, 172/94

2. The applicant is a sports person. She
was appointed as Junior Clerk in the Railgays
with effect from 3-6~1986. In accordance with the
policy of fixing up of ﬁay of the sports persons
to the maximum of the grade she was fixed at #.400/-
in the Third Pay ¢ommission grade of Rs.260.400
wee.f. 27=6~1986, Subsequently after coming into
force of the Fourth Pay Commission pay scales her
salary was fixed at R,1500/- in 1987. In the
meanwhile the Railway Board issued instfuctions

on the subject of “Recruitmentlof sportspersons
in.Revised pay scales and performance linked
incentives to sportspersons”™ dt. 2-2-1988 to be
seen at Annexure 'B', page 12. This states that
Railway Administrations (GMs) will have the power
to fix the pay of outstanding sbortspersons

at the time of initial recruitment with additional
increments as follows:?

(1) Upto a maximum of Rs.1250/~ in respect of
grade of ks.950-1500(RP)

(2) Upto a maximum of Bs.1530/- in respect of
grade of Rs.1200-2040(RP)
that -
The applicant says/these orders would come intod

force prospectively and had no applicability in

her case., The applicant had, however, represented

on 22-11-89 for grant of stagnation increment in her
favour in accordance with the rule of granting

stagnation increment after completion of two years

- It was
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applicant's understanding that she having
completed two years on 27-6-1988 was entitled
to stagnation increment from that date ovér and
above £,1500/~ which she was drawing. The
applicant contends that on this representation
the railway administration instead of giving

her stagnation_inqremgntsgi@gggﬁféfiﬁg$§éék§9ant
ingoEnsd by letter dt. 23-5-90 at page A-1l,

the imp;gned letter, that her pay has been

fixed at . 1350/~ w.e.f. 27-6-86(i.e. the

date of appointment) in the scale of Rs.950-1500
ard R5.1470/= w.e.f. 15-9-88 in the grade of
Bs.1200-2040, She was also informed that recovery
would be worked out w,e.f. 27-6=-86 to date and
it will be recovered in sultable instalments.
The applicant states that she made a representation
against this action of the respondeﬁts. She was
inf ormed by letter dt. 25=-10-1991, at page 14,
Annexure 'C' as below :

"In this connection, it is stated that
you were appointed in Class III service
in Grade Rs.260-400(RS) at the maximum
of the scale. In terms of recommendations
. of IV Pay Commission Gr.ks.260-400(RS)
and other grades were merged together
into Gr.’s.950-1500(RPS). #.400/- of the
earlier grade is equivalent to R.1350/-
of the Gr.Rs.950-1500(RPS)scale. As such
all those who were appointed at the maximum
of the old scale of R,260-400(RS) were
fixed at B.1350/- in the new scale i.e,

/4 correspording stage.
..4/“



Sportsmen recruited after introduction of
new scales by Pay Commission, they were
given maximum of the prevalent grade
Rs.950-1500(RPS). Hence, the sportsmen
recruited after you were drawing K.1500/-
and you were drawing R.1350/-(i.e.equivalent
to B5.400/~ of old scale of R:.260-400(RS) )

Railway Board, vide their letter dt. 2-2-1988
have restricted the pay fixation of sportsmen.
in different grades e,q. in Grade R.950-1500
(RPS), the sportsmen should be fived at
Rs.1250/- Therefore the period between
implementétion of Revised Pay Scales and
Board's directives dated 2-2-1988,sportsmen
were recruited on maximum of soales, which
was within the powers of General Manager.”

The applicant has impugned the letter dt. 23-5-1990
regqd with letter dt. 25-10-1991 on several grounds.
‘Firstly it is contended that in effect the respondents
have sought to make the Railwaﬁégggggegggggg;tions

dt. 2-2-1988 applicable to her/dccording to which the
the maximum pay that can be granted to sports persons
in respect of grade B.,950-~1500 has been fixed at
B5.1250/= Secondly fhe applicant has contended that

the action to reduce the pay has been taken not by

the GM but by the office of the CPO and the orders

of grant of maximum pay scale which Wégg;passed by the
GM could not have been alfered to her disadvantage

by an inferior officer., Thirdly she has stated that no
notice was given to her before refix ation of her pay to
zxMﬂadgxher disadvantage and therefore the action

of the respondents is violative {jdﬂzf:}the principles

Al*?f natural justice. Fourthby,it is stated that the

NLYE
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action is discriminatory inasmuch as there are
several junior colleagues who have been appointed
in 1987 i.e. afteanoming into force of the IVth
Pay Commission but before the issue of Railway
Bodrd letter dt. 2-2-1988ﬁg23g been drawing the
maximum scale of Rs.1500 in the grade of #.950-1500.
The names of the employees are given in para 4,5(a)
of the amended application. Lastly it is contended
that the action is discriminatory because similar
downward revision of sports persons‘pay has not ™~ =
taken place in the Western Railway and in the Nortﬁ
‘Eastern Railway. The applicant therefore’ﬁ;s;_;ggu:ght
the relief of guashing and setting agide the ietters
dt. 23=-5-90 from the DRM, 25-10.199]1 from CPO and the
Railway Board Circular dtd. 2-2-1988, The applicant
also prays for refixation of her pay as was fixed |

garlier from her date of appointment and grant of

consegquential benefits.

3. Respondents have opposed the O.A. Firstly

it is contended that O.A. is time barred because the
caus%tof action arose in the first instance on 25-3-90
and[ihe latest on 25-10-91 butthe applicant had approached
the Tribunal on 9-12-1993. Secondly it is contended
that the question of retrospéctive application of
Rajlway Board circular dt. 2-2-1988 does not arise
becaduse in terms of circular her pay should have

been fixed at k.1250/~ whereas the administration
fixed her pay at R.l3%0/- which correspords to

the maximum of the grade k.260-400. It is contended

AL,.that the revised pay scale of #.950-1500 is arrived at
o-o-6/"'



by merger of Rs.260-400(RS) and other grades.

So far as fixation of certain sports persons
appointed in 1987 at the maximum v1z. % 1500/~

is concerned it is contended that*thev were
appointed after the recommendationSof the 4th

Pay Commission were implemented and prior to

the issue of Railway Board 1nstructions dt. 2-2-88

and therefore’ they_were given maxzmumioftthe

- /

pay scale by General Manager which was within
his competence and therefore there is no
discrimination. Bespondents contend that they are
not aware ofzgiactiggffollowed in other Railways
like Western Railway and North Easstern Railway

as stated by the applicant.

4, First of all I consider the guestion

of limitation., The counsel for the applicant

contends that in view of the Supreme Court Judgment

in M,R.Gupta vs. U.0.I. & Others,1995(2)ATJ 567

and the issue involved being that of fixation of the
correct pay and it being a continued wrong giving
rise to a recurring cause of action every month

the employee was paid salary, the;apbliqaﬁﬁbqufhnot be
dismissed on the ground of limitation. Counsel“for the
respondents however relies on the case of N,Segaran
vs. U.O.0,, 1995(1)ATJ 343 in which it is held that

the cause of action arises from the dateof grievance.

5. In my view the issue involved being that of
right of the employee t0 receive her monthly salary
at a particular rate and in view of M.R.Gupta's

/\,, judgment of the Supreme Court the limitation would
LN ] 07/"‘"



.apply to the arrears but it would not apply for
considering the application on merit. The counsel
for respondent contends thaf this court has held
in the case of A.KRavi vs. U.0.I. in 0.A.1091/94
that the Department has power to correct wrong
fixetion of pay. According to coﬁnsel the pay
fixation of applicanmt at Rs. 15007- was wrong and
the applicant was made aware of the reasons for
correct pay fixation to the extent réasoned reply

has been given to her.

5. It is true that in A,K,Ravi's case it was

held that the aspect of public interest involved in

overpayment of money to a government servant which

aspect haszﬁégzﬁﬁiﬁg;%33€in the relevant Audit/

Accounts manual has to be given due weight and it is

open to the department to order recovery of overpayment

after giving notice. However, that question would

arise if it is held that the pay fivation was done

correctly. It appears to me that the differential

pay fixation done by the department in respect of

sports persons ﬁépPQi“fed prior to announcement of

Ivth Pay Commisggon and sports persons appointed

after the announcement of IVth Pay Comnmission does not

have 8 basis in rules. There can be a differential

pay fixation in respect of two emplé?eizngﬁ:n%%agig?eﬁ?les

prior to l=l.86, the date of implementation of QéQisions of
nggmission, and one appointed afteg pay commis;ion

but there can be no discriminaticqﬁietween the employees

appointed after lw1.86 unless a rule in this regard is

A
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pointed out but! the respondents have not been able

to point out & rule beyond making a bare statement.
I am, therefore, of the view that the applicent is
entitled to succeed on the ground of discrimination
and & needaﬁgt go into further grounds like absence
of noticef violation of principles of natural justice

which would result in a different type of relief.

6. In the facts and circumstance of the case
and in the light of above discussion I am of the view
{hat the communications of the administration dt.
23-5-90 and 25~10-1991 cannot be sustained., O.A. is
therefore allowed and the respondents are directed

to refix the pay of the applicant in the payxale

of B5.950-1500 and in the further pay scale of
Rs.1200-2040 on.the footing that the reduction of pay to
@i}5§3755n;§$%€§?§f %.1500/~ from 27-6-86 was
un@grégﬁféd;“ﬂﬁﬁggpears that in terms of the
communication dt. 23-5-90 recowery has already been
affected. However, following the ratio of M.R.Gupta
the limitation would apply to the payment of arrears
and accordingly I hold that the applicant would be
entitled to payment of arrears only from one vyear
prior to the date of filing of the application viz.

9ul2-92, There will be no order as to costs.

0.A. 912/94

Te In this case Shri Brijvir Singh Malik and
Dilip Pawar are the applicants. Theyvwere appointed
as Senior Clerk and Junior Clerk respectively after

l=1-86 but prior to the announcement of the decision

A_of 4th Pay Conmission. As in the case of applicant in

. 09/"'
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0.A,172/94 their pay was revised downwards with this
| diffefence zb:;ﬁreas in the case of applicant in

0.A, N0,172/94 there was a formal communication

reducing the pay and there was alsc a@ reply to

the representation)there wds no such communication/

reply. The counsel for the applicant therefore

apart from grounds urged in 0.A.172/94 has gf@ﬁ?@‘

that violation of principles of natural justice

is more flagrant in 0.A.912/94 and in this

connéction he relies on the case of P.K.Ramakurup

vs. The Semior Superintendent of Post Offices and

Others where the Tribunal peremptorily. gquashed the

order of the recovery of overpayment in respect of

applicant in that case reiying on the Supreme Court

judgment in thé case of State of Orissa v. Bine

Pani Dei (1967)2 SR 625. The arguments of the

learned counsel for the respondent are 1deﬂf1¢al plus.

he also urges that in this particular case there

has been no impugned order as such. Learned 60unsel

for the applicant, however, enclosed a copy of

communication dt. 9«1=9]l which is enclosed with

MP 90/96 to the (A which réfers to wrongful deduction

of the pay without notice. '

8. For the reasons given in the C.A.172/94

the applicants in this case are also entitled to
succeed and the orders in O.A. No.172/94 would apply
to the case of applicants in this case mutatis mutandis
with payment of arrears being confined to the one year

/’Lprior to the date of filing of the O.A. which in this

.10/~
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case would be 23-2-9%?, 0.A. having been filed on

23-2-94;5. There will be no order as to costs.

A Rl s

— {M.R,ROLHATKAR)
M Momber (A)



