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1. In this O.A. filed under sectiona£9f9f fhe
AT, Act the facts are as below:
2. The applicant was directly recruited

‘and appointed as U.D.Clerk on 26-10-1962 in the

of fice of Accountant General, iharashtra,Bombay.
She passed the departmental confirmatory exemination
held in November,1953 and was confirmed in the post
of U.D.Clerk on 1-3-1969. One ifrs.ilenghrajani was
also appointed as Upper Division Clerk on 5-12-1962
i.e. to say/little later than the appointment of the
applicant, in the office of the Senior Dy.Accountant
Genaral(Commercial),Msharashtra. Mrs .iflenghrajani
passed departmental confirmatory examination

held in November, 1964 i.e.fyld one year liter than
the applicant. She- wazggiggsferred in the same
capacity to the erstwhile office of Accountant
General, sbharashtra,Bombay where the applicant

'Was working. She was also confirmed on 1-3-1969.
Thus irs.ienghrajani was junior td the applicant

in the matter of service and her pay - - from the

year§1962 to 1975 was also lower than thaf of the
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applicant., According to the applicant by reason

of adéinistrative mistake the said #rs.i¥enghrajani
was selected as Selectioh Grade Auditor under
office order dated 13-5-1975 which came to the
notice of the apblicant sometime in June,1978.
Since this promotion was granted on the basis of
the‘seniority and since the appliéant was senioxr
to Mrs.Menghrajahi)the applicant filed a
representation on 17-6-1978 to the Accountant

General, !Bharashtra, Bombay complaining about her

promotion having been overlooked, despite her

having a clean récord of service. It appears that

‘the said representation was not sent through

proper channel. Therefore,the applicant made a
second representaiioﬁ df. 21-8-1978 through propér
channel. She kept on reminding the authorities

and the authoritiés promised to set fighttthe
gnomaly but nothihg was done. HoWever, the said
Mrs.iflenghrajani because of her ummerited promotion
began'to draw highér salary in the grade of

%.425-640 viz. %.485/- as on 2051975 as against

Rs,476/- drawn by the applicant. The applicanf
renewed her representation on 12-2-1990 and
pursued the mattef further by filing a.represen—
tation to the'COmptroller of Auditor General of
India on 11-2-1992. On 4-1-93 the applicant was
advised that she must exhaust the normal official
channel of redre;sél before taking the issue to
the court of law. ;On 29-1-1993 the applicant
sent a memorial to’tﬁé President. Thereafter the
applicant receiVedgthe impugned reply dated B=4-93
from the Principal:Director of Audit(Central)
Bombay which is as.below:

"With feference to your representation

No.Admn/Cent /Rep.SDV/3061 dated 22.2.93,

I am directed to state that Head quarters

office has furnished a reply rejecting

* -.3/"‘
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>y0ur case stating that there is no
-~ ' point in reopening the issue at this
A belated stage. As such your petition
to the President of India is returned
herewith, However, the copiass of the
b letter asked for by you are being
obtained from Accountant General(A&E)
and the same will be furnished when
received.”

The applicant has sought the following reliefss:

"(a) that the Respondents be directed to
refix the pay of the applicant in the
grade of Selection Grade Auditor as
frbm 20=5-1975, the date from which
the Applicant's junior was promoted

‘ to the said grade and the Respondents
| X4 _ l be further directed to carry out
' consequent fefixation of pay of the
‘applicant in the higher grades of
‘Section Cﬁficer,‘ﬂssistant Audit
Officer and Audit Officer from the
due@jdates and the Bespondents
further directed to arrange to pay
the applicant the arrears of emoluments
flow1ng from the aforesaid reflxatlon
of pay in the different grades;

(b) that the Respondents be directed to
pay interest ‘on the arrears of emolu-
ments which may become payable in
terms of prayer (a) above at 12%
per annum for such period of from
such date as this Hon'ble Tribunal

4 '

1 . deem just and proper."

‘ 3. The applicant'has contended that the
g\ | - promotion of the applicant has been overlooked
| | purely because of administrative etror, that
although the appllcant naii?&imﬁﬁzg to higher
grace$in due course)there has been a continueing
monetary 10vs to her because of the admlnlstratlve
error, that the appllrant had been agitating the
matter slnre 1978 and she received a reply only

, even
A%%\m in 1993 and rpspoqdents had[ta<en objection to the
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applicant rosortlng to court of law and,to the
thé

_ exuentZLfailure of the respondents to promote

the applicant in proper time was due to an
administrative errorto that extent she'dis:entitled to

restoration of her seniority from the due date

LénﬁEhér prbmotion-be granted from the date from

which her immediate junior has been promoted

and to grant all consequential benefits.

4. Respondents have contended that the
O.A. is hopelessly barred by time. It would be
incorrect to say that the application is filed
within limitatation only because the O.A. has been

filed . after the receipt of letters dated 22-2-1993

and 8-4-1993 when in fact what is sought to be

challenged is the seniority as between the
the
applicant oq[one hand and one Mrs. Menghraganl
on the other hand, wthh is & 1ongvsettled posltlon

as the seniority list was duly published long back

~and the seniority in the .cadre of UDC is already

M

settled and therefore the present O.A. having been
filed in the year 1993 with a view to unsettle

the position which has already been settled

in 1969 or 1975, the present application would not
be maintainable. Itbis contended that to the
extent the seniority of Mrs.Venghrajani has been
Céallenged Mrs.Menghrajani ought to have been made
a party as she isfhecessary'party. Apart from this
it is contended by the respondenfs that #rs.Menghrajani
was confirmed in her erstwhile organisation w.e.f.
l-3~1966 whereas the applicant was confirmed on
1-3-1969. Hence Mrs.Menghrajani was not junior to
the applicant and came to be promoted earlier viz.
13-5-75. Respondents have stated that the datés

of confirmation : of N&s &bnghrajanl belng l~3—69

NP T y-__,/;An_#
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shown in the gradation lists as on 1-3-1990,

© 1=3-1992 and 1-3~1993 are erroneous. In any

case the applicant has not suffered in any way
because the préSent applicant was already
promoted to higher grade as Section Officer
effective from 3-6-1977 and on receipt of her
representatioﬁfespecially in response to the

departmental létter dated 30~1-1980 the applicént

‘was given notional promotion as Selection Grade

Ayditor w.e.f. 16-4-1980,

5. In her fejoinder the applicant has

stated that even assuming that irs.Menghrajani

was confirmed earlier,the seniority is required

to be based not with reference to the date of

~confirmation but it has to be determined on the

basis of continuous officiation in the grade.

By this settled principle, the apolicint had to be
treated senior to Mrs.ilenghrajani. In the rejoinderv
the appiicant'has also enclosed.a copy showing

that #Mrs.ilenghrajani was declared quasi-permanent

' on 1-7-1966. According to the applicant this

declaration of quasi-permanency:wjégfg;t?f{?ﬁé;)

gées égainst the averment of respondents that
hks.anghrajanilwas confirmed as UDC w.,e.f, 1=3-66.
6. - In their sur-=rejoinder fhe respondents
have clarified the position relating to this
aspect. According to them the note of the said

fact of confirmation has been recorded in the
sérvice book between the entries dated 18th ilarch,

1967 and 19th May,1967. The correct position so far as

Mes . Mlenghrajani. is concerned is that irs.ienghrajani

was initially appointed in the office of the erstwhile

- Chief Auditor, Commercial Accounts,estern Region,

6/~
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Bombay, while the applicant joined the office of
the erstwhile Accountant Gensral, Maharashtra,
Bombay and both of them passed dep&rtmental
confirmation examination while serving in different
office and got éonfirmed in the respective offices.

. further stated

the_,b§V§L,me?that their confirmation in the cadre

of UDC was subject to availability of permanent

post in the respective offices and Mrs.¥enghrajani

was confirmed on an earlier date in a previous

organisation because of the availability of the

yvacancy and on transfer to this office, she came

- along with the bermanent status that .she had

enjoyed in the parent office prior to heir transfer,
and, theréfore,\she could. be placed and showh senior
to the applicant herein and, therefore, she came to
be promoted to the'cadfe of Selection Grade Auditor

with effect from 20th lay,1975 earlier than the

~applicant and thus it could not be said that there

was administrative mistake in promoting Mrs.“enghrajani

to the post of Selection Grade Auditor earlier than

.the applicant.

7. The counsel for the applicant has

argued that her_cése cannot be rejécted.on the

point of limitation. The department did not give
reply to the applicant for 15 years(1978 to 1993)
and when the department thought it fit to give 3
regly)the reply was of a perfunctory nature viz.
taking the stand that the old matter cannot be
re-opened. So far as thevqueétion_of Mrs .Menghrajani
being confirmedvearlier is concerned it is now well ;
iseftled law/that it is the length of régular
service and not:the fortuitous fact of comfirmation

Per respondents ~of Mrs.Menghrajani.
which/is the basis for promotion/ In this connection

472(" the applicant also referred to the cirgular No.

. .7/"
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1206-NGE-I11/66-62 dated 27-5-1963 from the
Of fice of the ‘Comptroller &Auditor General of
India on the subject of §eniérity and confirmation
of Upper Divisibn Clerks in which it is cleérly
étated that seniority of UDCs is'to be fixed
normally on the:basis of total length of service,.
irresbective of the number of chances taken by them
for passing the Departmental Confirmatory examihation,
On the point of. limitation whatever case law is
being cited on Eehalf of respondents does not
apply to the case and in any case the limitation

does not apply to the present O.A.

8. Learned counsel‘for the respondents

has relied on the following case law to argue

 that the case should be dismissed from the point of -

limitations:

(é) J.D.Bhagchandani vs. U.0. 1.

(1992) 21 ATC 457. In this case the applicant

had prayed for a direction that his pay should be
stepped up to %.330/- w.e.f. 4-11-1970,the date on

-whi€éh the benefit of stepping up of pay was given

to his junior. The Tribhnal held that the cause

of action arises on the date on which the claim for
stepping up of bay becomes due or on the date when
the claim for,it is denied. The representation of
the applicant dated 22-7-1974 was &ecided after due
consideration on 30-12-74 and the cause of action
had accrued to the applicant in the yeir 1674. The
applicant had a remedy provided under the law by
moving a ciwil court or by approaching the High Court
for the relief élaimed. This remedy was not avaiiled
of by the appliéant. Since the cause of action had

arisen more than three vears precediqﬁlg?e establish-
. a .

‘ment of the Tribunal,the Tribunal held/'the O.A. is

barred by limitation and dismissed the same. Learned

. 08/"" /(. ‘
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Tribunal referred to S.S.Bathore v. State of #.E.

which is a Supreme Cdurt case(1990 SCC(1&S)50). The
relevant paragréphs 20,21 and 22 were quoted:

"20, We are of the view that the cause of
action shall be taken to arise not from
the date of the original adverse order but
on the date when the order of the higher
authority where a statutory iemedy is
provided entertaining the appeal or
-représentation and where no such order
is made, though the remedy has been availed of
a six months' period from t he date of
preferring of the appeal or making_ofv
the iepresentation shall be taken to be
the date when cause of action shall be
tkken.tb have first arisen. We,however,

‘make_it‘clear that this principle
may not be applicable when the remedy
availed of has not been provided by law.
'Repeated unsuccessfulvrepresentatiohs
not provided by law are not governed by
this:principle;

21. It is appropriate to notice the
provision regarding limitation under

Section 21 of the Administrative Tribunals
Act. Sub-section(l) has prescribed a period
of one year for making of the application
and power of condenation of delay of a total
period of six months has been vested under
sub-section(3). The civil court's juris-
diction has been taken away by the'Act,

and therefore, as far as government servants
are concerned, Article 58 may not be
invocable in view of the special limitation,
Yet, suits outsidd the purview of the |
Administrative Tribunals Act shall continue
to be governed by Article 98.

22, It is proper that the position in such
cases should be uniform. Therefore, in every
such case only when the appeal or represen-
tation provided by law is disposed of, cause
of action shall first accrue and where such
order is not made, on the expiry of six
months from the date when the appeal weas
filed or representations was made, the right .-
to sue shall first accrue. Submission of
A%%;\ ' just:a memorial or representation to the

. .9/.., (/’Vl
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head of the establishment shall not be
taken into consideration in the matter
of fixing limitation."

;;} ' (p) In Devi Prasad vs. Union of India & Ors.,
‘(i993)25 ATC 524, it is observed in para 12 that
"cases, of appoinfment/promotions can differ and

can be rejected on the ground of delay or laches

as there isevery possibility of the infringement

of the right of the third‘pgrson who is appointed

on the tenure post-'and who ﬁas been promoted bn the

!

tenure post."

%9;} In the instant case the applicant made
tﬁe first representation in regard to her grievance
on 17-6-1978. The first rouml of representation
appedrs to have ended on 25-3-80 and it was
apparently as a result of this representation
that the applicant got notional promotion. The
applicant thereaf{er did nothing for ten years
and renewed her representation on 12-2-1990.

If the applicantéwas really aggrieved by the
unjustified'promotion given to @ks.angharjjani
on 13=2-75 and sHe was still aggrieved by the

notional promotlon which she recelved in 1980

it -was open-te her to- approach theéapproprlate*

forum- ats that-time. subject:to law T of“irmltatlon
then. oparatlve.c& observea -in- Devi- Prasad’s:

dase, in cases Tike senlorlty‘an orbmbtlonS'fhe
rights of third person are involved and

therefore the conduct of the applicant in
approaching the appropriate forﬁm in good - -time
is required to be scrutinised very strictly.

I, thereforb, f0110v the ratio laid down in
Devi Prasad as well as J.D.Bhagchandani which
latter caser has also referred to Supreme Court

dicta in S, Ratnore s case.,

/%L_“ 10. I, therefore; hold that the present

<. 10/=
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applica{ion is barred by limitation and the
| Tribunal has no jurisdh:tion_to entertain it.
= ) In view of this position it is not necessary to
examine the case‘on mérits. The application is

therefore dismissed with no order as to costs.
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BEFORE THE CENTRAL ADMINISTRAT IVE TRIBUNAL
MJMBA I BENGH

REVIEW PETITION NO: IN 0.A. NO: 94 -

[xore it this the _29™ day of Pgust 1996

CORAM: HON'BLE SHRI M.R.KOLHATKAR, MEMBER(A)

Ms.Sheela D,Vagwani .+ Beview Petitioner

(BY Advocate Shri M.S.Ramamyrty) (Orig.Applicant)
‘ ~Versus- ‘

Union of India & Ors; _ ' o+ Respondents

(By Gounsel -Shri P,M.Pradhan) - (Orign.Respondent
ORDER

fPer M,R,Kolhatkar, Member(A) |

N | In this R.P. the Review Petitioner/
_briginal applicant has sought review of my ju’dgmen‘t
dt. 13-10-95 on the ground that there is error
apparent on the face bf't‘he' record, It is contended
that the'T_ribuﬁal rel“ying on‘ judgments iﬁ Devi Prasad
vs. U.0.I. & Ors.(1993)25 ATC 524 and J.D.Bhagchardani
v. U.0.I. & Ors. (1992)21 ATC 457 and Supreme 'Coﬁrt

o jidament in S.SRathore vs. U.0.I. 1990 SCC L&S 50, «
- The Re:rin;j Sget'itsgonéf fgnﬁgﬁd?fggg frfx éei{'n%tl?‘;aiggcf';
| case it is 1aid down that laches or limitation cannot
apply 10 cases of fixation of pay where no other party
is affected thereby. Secondly it is contended that the
reliance placed on S,.S.Rathore's case is also wrong
because it 'waszgxgs:e of t ermination of gervices and not
a8 case of fixai:ion of pay. The Hon'ble Supreme Coﬁr-t
’"A“‘*’%“e\n M.R.Gupta vs. U.0.1. & Ors. 1995(2)ATJ 567 has ruled

)
dn para 6 that the claim to be paid the correct

| ofiog A~
B

o
/} \ © Ps%fsalary computed on the basis of proper pay fixation
| ' A .
!

>y

is a right which subsists during the entire tenure of
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service and in para 7 the Apex Court hes also

explained the ratio in S.S.Rathore's ca'se and

its inapplicability to pay fixation claim.

2. In view of these contentions a

preliminary hearing to decide the reviewability

of the order dt. 13-10-95 was held after giving

notice to both the parties. It was made clear

that the main question to be considered was

whether the judgment dt. 13-10-95 needs review

in the light of M.R.GJp‘ca'5 cése.

3. . M R Gup{l;ev respondents contended ttat the S.C. 4
judgmentlwas pronounced on 21-8-95 and assuming

that ratio of M.R,Gupta's case applies to the

instant case it was the duty of the c ounsel for

fhe applic‘_a,nt'who primarily relies on the case

to bring}?énthe notice of the Hon'ble Tribunal.

This should not 'h%lve been difficult because the
facilities for instantaneous communication are
available'atpresent and because of the measures »
taken for computet&éétion@the access to Supreme

Court judgments‘ffgg,Qf been improved. The learned

counsel for the review petitioner shbmits tha't .

'inspite of the progress in computer assisted means

of comunication the lawyers prméx:ily rely(géa the
reports and therefore inspite of his best.g(:ffgrts

he could not have brought the sam/juggement (3(;\0 ‘the
notice of the Tribunal .berore Tribunal pr‘i‘;noun};,ed its

judgment. 1
4, In sﬁy view this Tribunal's judgment

| | | | "3/
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dt. l3-léu95 primarily proceeded on the basis of
application of S.S.Rathore's case and the came |
appears to be misconceived in view of th@ following
observations of the Hon'ble Supreme Co@rt in para 6
and 7 of the judgment in'MfR.Gupta’s caseﬁ |

6. ®The Tribunal misdirected itself when
it t¥eated the appellant's claim as
Yone “time action® meaning thereby that

it w3s not @ continuing wrong based on

a recurring cause of action. The claim
to be paid the correct saléry computed
on the basis of proper pay fixation,
is a right which subsists during the
entire tenure of service and caen bhe
exercised at the time of each payment
of salary when the employee is entitled
to salary computed correctly in accordance
with the rules. This richt of a Govt,
servaat to be paid the correct salary
throughout his tenure according tc
canputation made in accordance with rules
is auin to the right of redemption which
is an incident of a subsisting mortgage
and subsists so long as the mortgage
itself subsists, unless the equity of
redemption is extinguished. It is settled
that the right of redemption is of this
kind.(See Thota China Subba Rao and others
v. Mattapalli Raju and Ohter, AIR 1950 o
Federal Court 1).

.3 ned counsel for the respondents pﬁaced
g%ng reliance on the decision of this

L in S.§.Rathore v.State of Madhy»
~Pr%’esh (1989 )Supp.l SCR 43. That decision
hés no application the present case. ihat

was case of termination of service and,

prermavemeesmel

e gt e
N et

et s et 21 At e o

" therefore, a case of one time action, unidike %

the claim for payment of correct salary
according to rules throughout the service

YA



s § e WA R < P

Wi b

S AR SR

.

N RN G e S

RS

N pyan e &

NI e g o ke e e

W a ~
giving rise to/fresh cause of action ‘
each time the salary was incorrectly
c omput ed and paid, No further consi-
deration of that decision is required
to indicate its :lnapplicabllity in the
present case.®

5. ‘ Rule 1 under Order 47 of CPC talks

of mistake or error appa'rent on the face of the

Pl

Wa
record or any other sufficient reason as circumstances

the law laid down by thé Supreme Court - is a mistake

warranting review. The. =judgmentzgxs~’oﬁbunc‘e‘d on 13-10=95 |
and (ME.Gupta's case was decided on 21-8+95-and this
court.was bou-nd to tavke notice of the Supreme Court
judgment especially to the extent that it has |
dis{inguished p2y fixation cases and &k had said
that.rafio of S.S.Rathore's case does. not apply to

pay fixation case.

6. I am, thérefore, of the opinion that &
my judgment dt. 13-10;95 warrants a review.
7. The counsel for the respondents have
contended that assuming that the court grants the
prayer for’review)t‘he métter is required to be re—heérd_
and not decided peremptorily. This contention of the

in my view
counsel for the respondent is supported[by the obser-
vatlonéof the Supreme Court in the case of State of MP
& Ors. v. Sadashiv iZammdar, JT 1996(5)SC 111 wherein
it is stated that when earlier petition was 3~m”*@é
dismicsed on point Iof limitation and review petltion

\\was allowed then the Tribunal is bound to give an
N ) | | BNy A




opportqnity to argwe the case on merits.

B. : I, therefore, dispose of the R,P,
by passing the following order :

Review Petition is allowed. The
order dt. 13-10-95 is recalled
'and‘%it is directed that the case
ma:y/ be fixed for re-hearing on
méfmts on 3-10-96. Issue hotice

to both the parties.

‘ (M.R KCLHATK&R)
M | Member(A)

; Certified Trd
Date .. ..

Section Difjoct :ﬂ&
Dral .67z, Tribymal,

Bombay Bench




