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CENTRAL ADMINISTRATIVE TRIBUNAL
_ MUMBAI BENCH: MUMBAI

D.A., No.B4/94

THIS THE X3 DAY OF JUNE, 1999,

HON'BLE MR.,OUSTICE K.MJAGARWAL, CHAIRMAN
HONTBLE MR .R.K.AHODJA, MEMBER(A)

$hri mohan Gopal Solanmki

working as Safaiwala

under C8rriage Foreman,

Western Reilway Bombay and

residing at Western Railway

Chawl NO.42, Room No.S5, Jacob

Circle, Bombay-400 011 case Applicant

(BY ADYDCATE SHRI D.V.GANGAL)
Us.

The Union of India through

1. The Gensral Manager
Western Railway
- Churchgate
Bombay.

2, The Divisicnal Railway Manager

Western Railway

gombay Csntral,

Churchgate

Bombay-4G0 008. esse Rospondents

(BY ADVOCATE SHRI SURESH KUMR)

- -

: ORDER_ -
i
R.K.AMODJA, MEMBER(A):

x.ThévappiLEEnf ;éu was werking as & Safaivale in the Carrisge and
Wagon Department of Bombay Central was removed from service on the basie
of a departmental anquiry, with effect from 9-12-1977, His appsal,
review, revision and mercy appsal were slso rejected. Thersefter the
applicant epprosched this Tribunal by way of 0.A. No.753/87 which was
also dismissed by the Tribunal by ite order dated 3.,12,1587. The
applicant thereafter filed a S.,L#, before the gupreme Court which was

also diemicsed with the follewing cbservetion:-

"The Speciel Leave Petition is dismissed. However
having regard to the fact that the pstiticner was a poor
lcw paid employee, we hope thet the gou?rnment'uill be
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able to give him a fresh appointment to some suitable
post at a very early date on his applicetion in that

regard . "

24 _It is stated that on a reprecentation being made
by the applicant, the respondents re-considered his cass and
offered him a fresh appointment with effect from 27,.6.1989 by '
order dated 27.6.1989, Anpexure A=3, This appointment letter

states that the spplicent's “appointment ie fresh for all purposes® and

- further that "under no circumstancee conditions in break of servics

shall be allowved,"

3. It is etated that the applicant has been making representations
for condonation of the break in hie service during the pericd betuwesn
9.12,1977 to 27.6.1989 in order to obtain the bamefit of hie earlier
service for the purposes of calculation of his pensionary bermefits,
but tﬁ- reeéondents did not accede to his request. This compellsd
him to come to the Tribunal again by filing D.A, No.430/91 which

was diepcsed of by order dated 6.8.199% with the direction to the
regpondente to digpase of applicent's repressntation within a '
period of 2 muntha. It ie now stated that the said representation
has been rejectesd on the ground that it Qaa a conditicn\that His
fresh appointment undsr no circumstances would give rise to condonaticn
of bresk in eervice and that thie condition had been accepted by

the applicant, 1t ie agaimst this order that the applicant has

now come before this Tribunal for the €hird time.

4, wa héue hesrd thes learned counsel for the parties.

Sthri O.C.Gangel, learnad counsel for the applicant submitted that
the Hon'bls Supreme Court in Civil Appeal N0 ,347S/91- R.T.Lynch md.
Salim Sheikh wvs,. Unicn of Indie & anr— dated 4—9—1991 has observed
as followas—

" yhatever may bs the reason for his re—smp loyment,

the employer-respondent cbviously condoned the lapses to
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cal) him back to duty and it is a usual relief

available in these circumetances to give continuity
of service for purposes of pension. We accordingly
grant the relief to the appellant only with regard
to continuity in eervice batween 1865 and 1968 for

purposee of pensicn only.*
Shri Gangal argueg that by giving him the fresh appointment, the
respendentes have in fact condoned his lapses and the applicant was,
therefore, in the ratio of the aforeseid judgement of the Supreme

Court entitled to continuity in service for the purpose of pensicn.

5. On baing giv;% careful consideration te the aforesald
argument of the learned counsel tor the applicant, we ard still

~ of the opinion that the case ﬁf the appllicant has no merit as the
order of the Supreme Court in the case of the applicant reproduced
above sa@ys that® the governmentiswill be able tc give him fresh
appointment fo soms suitable post.," (Emphasis supplied},
shri ﬁangél argued that the order of thg Supreme Court ie dated
15.11.,1989 while the applicent had been given fresh appointment
on 27.6.,1989 i.s. pricr to the order of the Supreme Court end
hence hie rresh appointment ie not governed by the obeervation
of the Hon'ble Supreme Court, Thie lipo of reaaoning is

erroneous, The order of fresh appointment clearly etipulated that

~ i

under no circumetancsalcunditicns in break of service shill be
allowed., The cbeervation of the gupreme Court though it ceme later
than the order of fresh appointment also é;oku of ®fresh appointment®.
In other words, the condition imposed was in consonance with the
obesrvation of the Suprems Court, The present cass has toc be

dealt with in terms of the orders of the Surems Court given ip

the facte and circumstances of the case. and not on the 3E£%th1ch

wag entirely on different sst of facts. UWe do not; therefora, find

that the fresh appointment of the applicant constituted the
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condonatién ef the lapges committed by the applicant; in fact
the order of the Supreme Court shows that the findingsof the
disciplinery authority, eppsllate @uthority as well as of this

Tribunal were upheld by the Supreme Court.

6. In view of the above diecussion, we find mo merit in
this 0.A, It is hereby dismiseed but without any order as to
costs,
I
rd

{( K.M.AGARUAL)
Chairman

A
( R.K.AHCO
MEMBE



