CEMTRAL ADMIMNISTRATIVE TRIBUMNAL
MuMBAI BENCH. MUWIBAT .

ORIGINAGL APPLICATION MO, HRLEAIF9Y

TUESDAY this, the 17TH DAY OF OGCTODER, 2000

Shri A.B. Sinah. raas  Bonlicant.

{8polacant Shra M.S5. Famamurthy  Advy . with Shri E.EBamesh
Advorate)
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Union of Indias & Ors .... Respondents

{Respondents by Shri 5.S.Karkera, Adv. for Shri
P.M.Praghan, Advocalte)

Hon "bie Bhri Jdustice Acshok BSosrwal, Chairman,

Hon'ble Ehri B.M, Bahadur., Member i8)
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Coram:

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAYI BENCH, MUMBAIL

Original Application No. BBA/I999
Dated: Tuesday, this the 17th DBay of Octicber 2008,

Hon’ble Shri Justice Ashok Agarwal, Chairman
And

Hon'ble Shri:B.N. Bahadur, Member (A)

Shri &.B.S5ingh,

employed as Stores Superintendet,
COHS Medical Store,

Foliwada, Gntop Hill,

Plumbai 480 B@837.

{Applicant

represented by Shri

H.Ramesh, Advocates)

1.

()

rn

t

"W .

Union of India,

through the Secretary,
Ministry of Health and
Family Welfare, Government
of India, Mirman Bhavan,
Mew Delhi 110 611,

The Director General of
Health Services,
Govt, of India,
Mirman Bhavan,

New Delbi 1100 B,
The Depuly Director {(Rdmn.)
{CGHE-1), DBHS

{CEHS—1 Section), Sowt,

of Indis, Mirman Bhavan,
Maulanas Azad Road,

New Delhi 110 B1:.

The Addl. Direcicr {(LGHD)
DEHS, United India Bldg.

2nd floor, Sir P.M, Road,
Fort, Mumbai S00 0Q:.

Dharamvir Sinahlochab
working as Assistant Depot
Manager C/o. M.S.Depot.
{CGHSY, Mirman Bhavan,

Mew Delhi 110 BIl.

Shri B.M.Eharma,

presently smploved as
fAesistant Pepot Mansger,

C/c Addl. Director,

CGHS, Fendriva Swathyva Bhavan
{Mear Airpool)

Begumpet, Hyderabad.

— .

Applicant

nnnnn

M.S.Hapamurthy along with Shri

—
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7. ©GShri ¥.B. Gupts,
working as Assistant Storss
Superintedent, C/o Addl.
Director, CGHS, Unifsed Indis
+ Bildg., 2nd floor, P.M.Road,
Bombay 498 Q81.

{Respondents represented by Shri E.S5.¥arkera, Bdv. Ffor Shri P.H.
Pragdhan, Adwv.) - ’

ORDER (ORAL)

{Per B.M.Bahadur, Hon'ble Membesr (A):

This is an dpplication made by Shri A.H.Singh, working as

tores  Superintendent, CGHS, Medical Store, Mumbai seekhing the

n

relief from thi= Tribunal that the provisipn in  the Hecruriment
Rule= known a= Central Gowvt. Health Scheme {Assisztant Depot
Mlanager) Recruiiment Suiea, 1998 which siipulatss that Jfor an
incumbent to be promotied ito the post 5{ ﬁsgt. Depot Manager
should be registered as pharmasciszis uwnder settion 31 or 32 of
the Pharmacy fAct, 1938 are arbifrarys uneonstitutional. He =epks
deletion of this prnuiaiﬂn from . the Rules. Secondly, he zalso
epeks the declaration that the =election of Respondent 5O to 7 1o
the posis of Assistant Depot Manager is bad in law and prays that
it be s=et aside and that the applicant be declared promoteds ico
thét post.

2. The caze of the Applicant as put forih by him is as
follow=s:z The Applicant entered the service-n§ the Respondents as
Stores Meepsr and, through a zeries of promotions, reached the
post of Stores Supdt. He is however, agagrisved that he has nolt
heen promoied to the posts of Assistant Depot Manager, (ADM) only

hecause of the condition in the Recruitment Rules which reguires

that the persons in the feseder grade, who are being considered

1
for promotion should have been registersed as  pharmacicstis  under

Sec. 31 or 3I7 of the Pharmacy Act, 1948, This, in fact, is the

¥

o

short point of the applicant’ = greivance and the guesiion ths

would need to be settled in the present cacse.
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. The Respondents in the case has filed a Witien stateaent

resisting the claim of the Applicant and taking fhe stand that
the Recruitment RBules, whicﬁ were finalised in 1778 consciously
prescribe this condition, becsuse of the onerous responsibilities
and duties required at the level of ADM in the CGHS. This poiot
1s expounded in specific terms in para B of the written reply of
thes Respaﬁdenta and is sought to be further- tuttresswed by the
documents filed at Ex. R.Z by the Roespondents. This Emhibit-iﬁ
titled s "Duties and responsibilities espected of 6Gssistant
Depot Manager under CGHS organisation.”

4. tesrned Counsel for  fthe Applicant argusd the case in
detsil Firstrmahing the point That he was in fact  loohking after
the work of the Assistant Depot Hansger since 198BS, when
admittedly, thers were no Recruitment Rﬁlea tfor the posts of
fissistant Depot Manager. These Rules were framed io 19778 and it
was also the contention of the learned Euuné&l, that before this
(17728), he could have Geen, and should have heen, promsted on the
hasis of his gualificatiors. The learned Counsel sought to bake
support Frﬁm the case of Rangsyya (GIR 1733 SC B32 ) and asserbed
that the Recrulitment Bules of 1770 need oot apply.

S. Ancther argument taken by the learasd Cowunsel was  that
provision Ltself was not legalfconstitutional. [t was asserised
that there was no logic in this reguivrement. The lower posts  in
the hierarchy Isading up to thE-ﬁﬁEtE of &DM did nobt contain the
requirement of regizftration as pharmatiét and the introduction of
this requireseni w3s an ﬁﬁreasadable and arbiteary. Learned
Counsel asserted that fthe Applicaent was & Degree holdee in
Science with Mathematics and Physics, and that this particular
Rule tad resulted in octher pesople who werse bobth junior and otly
marticulares being promoted over the head of the Applicant, Jjust
tecause they bhad aguired the registration as pharmacists.,

. s
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&, Learﬁeﬁ‘ Coun=el for fhe Rezpondents took support from
their Nritien Statement especially para B and the dutise and
recponsibilities of the fGBssistant Depot HManaoer as annexed at
Exh. R.2 to Rezspondente’ Written Statement.

7. He az=z=erted that the rezponsibilites of the Azsistant
Depot  Manager were onerous angd it was pef%ect}y Justifiablie for
Hespondentz to prescribe the reguirement of regiziration as
pharmacist. In +act this wmas much lower than the gualification
prescribed for Divect FHecruits,

. At the outset, we would Jike to recapitulate the
hierarchy of the sycotem. At the botiom rung is the Store
Heepersw/UDC=/Pharmacist=. The next rung dis ‘Ascsistant Stlores
Supdti. IlIeadino to the further post of Stores Supdt. and finally
1o Aszistant Depot Manager (BDM), Admittedly, there were no
Recruitment Rules for the posiz of Assicstant Depot ﬁanagér ok o
1990, tpto the lewvel of Stores Supdi., the Hecroitment Rules
contain the provicion for promotion along the hisrarchy  shown
above. WHe noie that the Respondents, in their britten Statements
have denied that the Applicant baz been formally assigned the
work of Assistant ﬁepnt Manager from 198&. It ds sitated ithalt &
per oral arvangement, he was made to ook afiter work of ADM, in
the absence of regular incusbent. Sach an ‘arrangement afforded
no righte to the Applicant. Since there iz no written order of
appointment, it i= to be concluded that the arpument that rights
would come to the applirtant by wirtue of hic Iooking afier the
work oﬁf ADM has to be rejected.

°. The other aragusnent made by the Iearned Counzel for the

Boplicant was that an appointment by promotion to the post of ADM

‘ £ f
- #’l‘_’.."
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Rulez 1111 then and hence it wonild not be 4or
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i, Ehr i Ramamurthy
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application
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betore 1990. Odmitiedly, there were no

thiz Tribunal 1o

and deride as o when a post should have been filled in.

Applicant, in  this regargd, through 3
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o be applicable to the present case  in
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contention that even in the aboence of
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of thiz caze does not  imply that the
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11, Ne now come io

registiration az pharmicisis are illegal and arbitrary. bl
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who are non graguastes are also gone ashead and acouired  the
gualification of Begastration. Me do not therefore, =es how this
reguirsment introduced in the Hecruitment Bulesse can be tormed o
be sither arbitrary or illiegal. The wires of these provisions
cannot be guestioned. |

12. It iz well settled thet in thes abzence of any illegality
“in the ﬁE:ruitﬁent Aule, it will not bhe appropriste for Tribunals
and Courtzs to determine what the HRecruitment Fules of o
particular posts should be like., The competent asutbhorily in the
Gowt. has framed the Rules end we would not  like too go  into
examining their correciness or otherwise bevond that has a}readyl

7 done.

13, In wiew of the ﬁiatusgimnsrahﬂwe, wme are not convinced
that there is any case for owr interference in thiz sastter. The

6.8, iz, therefore, hereby dicmis=ed. Mo ordars as io cosis.

A Lato Loc

e e - r—————— 2

iB.M.Bahadur)
Member {A) |
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