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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUMAL

MUMBATL BENCH, MUuMBATL

O0A.NO.939/94

Dated this the 34ih  day of

friw) 2000.

CORAM : Hon'ble Shri D.S.Baweja, Member {(A)

Hon 'ble Shri S.L.Jain, Member (J)

Suresh Pardeshi,

Assistant General Manager
{Canteen Stores Department),
"Adelphi” 119, M.K.Road,
Bombay 406 026.

By Advocate Shri R.P.Saxena
V/8.

1. Union of India,
through the Secretary,
Ministry of Defence,
New Delhi.

2. Board of Control,
Canteen Service,
New Delhi.
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General Manager,

.+ Applicant

Canteen Stores Department,

Ministry of Defence,
"Adelphi"”, M.K.Road,
Bombay.

By Advocate Shri R.R.Shetty
for Shri R.K.Shetty

. »» Respondents

ORDER

{Per : Shri D.S.Baweja, Member (/)2

The applicant was promoted as Assistant General Manager

(ABM) in Canteen Gtores Department on 14.8.198&4. The applicant

states that though this promotion was termed as on  adhoc bésis
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but the same was against a vegular vacancy ang gfter due
SCYeening. He was continued with spelils of & months each with
breaks of one or two days. The applicant was placed on the panel
dated 13.11.1987 for regular promotion. The panel waé notified
for 11 persons  and the applicant  was last in ihe panel. The
panel was valid for one year from 14.19.1987 or ti11 the same was
sxhausted a;; whichever was earlier. Vide oraer dated
16.11.1987, 9 persons from the panel were regularly promoted. By
a separate order of the same da{e, the applicant along with Shri
D.P.Dhapodhkar were promoted on officiating bagié w.e. ¥,
14,10.1987. Subsegquently, the name of one Shri Vinod Rumar who
was under disciplinary proceedings was exonerated of the charges,
was interpolated in the panel enlarging panel ieo 12 -persons as
per order dated 19.11.1988 and app}icant was pushed to 12ih
place. The applicant continued on nfficiatzgﬁ promotion.
However, suddenly as per order dated 26.;3,198? officiating
promotion was discontinued fyom 13.4.1989 retrospectively
indicating the reason that the panel had since expired on
13.4.1989. By another order issued on the same date, the
applicant along with PMr.Dhapodkar were promoted on adhoc basis
for a period of =ix montbhs. Thereafter5 the applicant was
continued on prnﬁatimn on & months basis with breaks of one or
two davys. DPC was again convened on 23.9.19935. A panel of D
per=ons was notified Gﬂ(ﬁ?.l@.i??E. The applicant was placed at
Sr.No. 3 of the panel. o Fhe applicant had been regularised

only Ffrom 29.18.1993 inspite of the Fact thai he had been

continuously working from 14.8.1984. The applicant, therefore,
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represented on  6.12.1793 for counting his earlier serwvice for
seniority but this reprasentation was rejected as per  letter

dated 21.12.19?3. Feeling aggrieved bty the same, the present Of.

tias been filed on 1.8.1794.
2 The applicant has sought the following reliefs 11—

(a} to declare that the applicant is entitled to count
his entire service rendered on adhoc basis on the post of AGM
with effect from 14.8.1986 for the purpose of seniority and for
determining his eligibility for further provotion as Deputy

General Manager.

{b} to declare on the basis of the relief at {a) above,
the applicant became eligible to be considered for promotion 1o
the post of Deputy General Manager by the DPC held in

February, 1994,

{c} In the alternative, to hold and geclare that once
the applicant was empanslled in the panel dated 12.11.1987 and
promoted thereon, the respondents were not entitled fo caﬂ:e}‘the
regular promotion and once again subject the applicant to fresh

zselection in 1993.

{d?} declare that the applicant is. regularly prosoted as

@' S

aGM from 14.18.1987.



B

{e} To direct respondents to hold review DPC to consider
the case of the applicant for prosotion to the post of Deputbty

general Manager.

3. Main graunds on which the appIicént has built up his case
are as under :-—

{17 Since the applicant was promoted on adhoc basis
against a regular vacancy from 14.8.1986 and continued thereafter
till the‘p}acemeht on the panel dated 29.16.1993, the applicant
is entitled to count the entire adﬁcc service for the purpose of
the seniority.

{ii) The applicant iz entitled to be considered for

promotion for the post of DOGM counting his entire adhoc

promotion service as AGHM.

{iii) After the placement of the applicant on the panel
dated 13.11.1987 effective from 14.18.1987, the applicant cannot

he subjected to fresh selection in the year 1993,

(iv) The panel datedi?.11.1987 could not lapse till all
the persons from the panel are promoted. There were vacancies
aftter 13.11.1987 due to retirements and the applicant could be

regularly promoted against these vacancies.

4., The respondents in the written statement st the ouwt =sest
have taken the plea that the O08. is barred by limitation as the

cause of action arose to the applicant on 15.5.1985 and the
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present OA. tas been filed only on 1.8.17%4. It is further
contended that entertaining of claim after a long delay will
unsettle the settled position. On merits, the respondents take
the stand that seniority of an adhoc promotee is to be counted
only from the date of reqularisation and hence the applicant has
no‘cause of action. It is admitted that the name of the
applicant was placed in the gaﬁel dated 13.11.1787 but he.couid
not be promcoted due to non availability of the regular wvacancy
tili the panel was valid even after granting & months extension
to the currency of the panel as per the extant rules. It is
because of the fact that adhoc promotions to the post of Deputy
gensral manager (DGEM) could ot be regulsarised awaliting
finalisation of the recruiteent rules. Thersby the resultant
vacancies due to promotions to DGM in AGM grade, promotions were
also made on adhoc basis and had to be continued so. Promotions
to DGM grade after finalisation of recrultment rules got Furtth
due to litigstion in warious Benches sbout seniority and fimally
in 1974 only DPC could be held. In the asan time, DPC was held
in 17293 for filling up the vacancies of AGM arising dus to normal
wastage and the gapplicant was placed on the pasnel dated
13.11.1987. 6As regards the contention of the applicant that
panel would not exhaust till all the perécns are promoted is not
tenable as the pansl lapses sfter the currency periocd s over.
Those who are not regularly prowwted have to undergo selection
again. WWith these submissions made in the written statement, the
respondents plead that the applicant is not éntitled for the

reliefs praved for and the O/. deserves to be dismissed.
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5. vThe applicant has filed rejoinder reply reiterating hQis
stard in the 0&. that since his initial  sppointment  was  in
accordance with the prescribed procedure againsi regular vacancy
and worked on promotion unintervruptedly for a long geriaﬁ)thea,aﬂ
reqularisation, he is entitied to count the period of adhoc

promotion for seniority.

&, Heard the arguments of Shri R.P.Sawena and Shri
R.R.Shetty for Shri R.K.Shetty for the applicant and respondents
respectively.

7. During the hearing, it was revealed by ithe respondents
that two posts of AGM were surrendered as  per order dated
31.10.1987, i.e. before the issue of the panegl. Thiz point was
not brought out in the written statement. It was also noted that
respondents had not brought out clesr position with regard to the
vacancies of a66M= particularly those arising due to adhoco
promotions to  the post of DBM. Therefore, the recpondents were
directed to file additional writien statement. The respondents
filed additional written siatement accordingly. However, during
further arguments, the position brought out with regard to
occurance of the vacancies was still vague and the respondents
were directed to file further written statement indicating the
details of the vacanciez asseszed for the DPC held in 1987. The
respandeﬁts have Filed the further written statement after
serving the copy on the applicant. These additional written

cstatementis as we deliberate subsesguently bring out the detalls
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which the respondents did 6ot come cut while filing the first
written statement. The spplicant has filed rejoinder reply to
the first additional written statement. The contents of the
second additional written statement were CUﬁtFDVE;ted by the
applicant during arquments. We will consider the merits of the
reliefs prayed for keeping in view the submissions wmade in  the

additional written staterents.

8. Before going into the merits of the reliefs sought for,
we will deliberate on the plea of limitation raised by the
respondents‘. Tﬁe respondents have contended that the 0&. filed
on 1.8.1994 seeking relief of counting period of service of adhoc
promotion from (4.8.1786 for seniority or alternatively from
14.18.1987 the spplicant was placed on the panel dated {3.11.1937
is barred by limitation. The applicant, however, in the
rejoinder reply has reacted to this stating that the 04. haé been
filed well within the limitation period after his representation
dated 6.12.1993 was rejected. Considering the facts of the case
and reliefs prayed for, we are inclined to find merit in the
ground of '1imitation raised by the respondents. The applicant
has sought relief of counting of his entire adhoc service from
14.8.17986 onwards till date of reqularisation in 1923 on the plea
that he was promcted against a clear wvacancy. Since the
applicant was placed on the panel dated F3.11.1987  with the
stipulation that the past adhoc service will rnot count for

seniority then the praver to count the adhoc service fraom

@ « 37/
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14.8.1986 is barred by limitation. Even the slternative prayse
of counting service from the date of promotion from 14.18.1787 as
per panel dated 13.11.17987 is hit by limitation iLmpedimentwhen
iooked at in  the context of the panel dated 13.11.1%37. In
pursuance of the panel dated (353.11.17837, the applicant was
promoted on officiating basis as per order dated 16.11.1787 while
the other 7 persons on the panel were given regular promotion on
the same date. Therefors, this point gave first cause of action
to the applicant. I¥ the spplicant was of the opinion that he
was promoted on 14.8.1785 against & regulae vatancy, then  order
dated /6-1t- 98T made tim c£ear that his promotion even on being
placed on the panel is not regularised. The Furﬁhar cogse  of
action arose wheﬁ the respondents as per order daizé Z2&.11.1989
discontinued even officiating promotion from 13.9.1787 on  the
ground  that the currency of the panel had expired. With the break
of one day, the applicant was promcted on sdhoc basis a5 per
order déted 26.11.19372.  The applicant at least rnow knew ss per
the order dateé 26.#&&28? that his placement on the panel dated
13.11.1987 did not regularise his adhoc promotion from (4.8.1786
"and he was not given the bensfit of the panel dated }3‘11,1?8?.
The applicant kept quiet thersafter fully aware of status of his
provotion as &GM till he was plared on the pansl in 1793,
Flarement on the panel dated Z7.18.1773 does not give cause of
action to claim regular promotion from (4.18.1787 when apolicant
tnew that he had not been allowed the benefit of regularisation

of the adhoc promoticon from 18.18.1787 as per psnsl dated
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T@.11.1987. The applicant was also being promoted on adhoc basis
on & months basis with breaks of one or two days thereafter for
several years. &py representation made after notification of the
29.10.M9%
panel date and rejection of the same will not extend the
limitation period which lhias necessarily to relate back to order
dated 16.11.1787 or at least with the issue of the order dated
26.531?8? {Arnnesure—Et. The applicant has not made any whisper
of averment as to why he did not make any representation in 1937
or thereafter or socught legal remedy. The applicsnt in his
representation dated &.12.17%3 produced by the respondents has
indicsted that he has been working on adhoc basis  since
14.8.1986. In fact the placement on the panel dated 231617973
is not wmaterial to the relief scught by the applicant. The
&1
applicant seeks the benefit of regular promztion from 1(4.180.1%¥8
as per panel dated 13.11.1987 arnd therefore this issue is
indegendent of the panel dated 27.18.1773. In the face of these
observations, we are unable to accept the contention of the
applicant that rejection of his representation by order dateﬁ
21.;2.1?93 gives him the cause of action to agitate the matter
through the present 0/, We have no hesitation to conclude that

the claim is stale, suffers from delay and laches and is barred

ty limitation.
9. We note that the applicant even on taking the ground  of
limitation by the respondents has not filed any application for

condonation of delay. Delay cannot be overlooched while making an

- 1885~
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adjudication of a petition which involves claim of retrospective
promotion as held bty the Hon ble Supreme Court in the case of
Administrator of Union Territory of Daman & Diu vs. R.D.Valand,
19256 (8) SLR 617 (5CH.
As held by the Hon'ble Supreme Court in Ramchandra
Samatha & Ors. wv=. Dnimn of India, 19293 {2} SLR 811 &C the
delay deprives a person of the remedy available in law. A person
who has lost the remedy by }apée of time loses his right as well.
In regard to specific provisions on limitation in
Section 21 of the %Bministrative Tribunals Act, 1985, we refer io
the recent judgement of the Apex Couwrt in the case of Ramesh
Chand Sharma vs. Udham Singh Famal & Ors. 2000 (2 &GC 5LJ B9
citéd by the recspondents during the»hearing. In this case, the
0A. was filed after 3 vears of the cause of action. No praver
for condonation of delay made. The respondents took the ples of
iimitation. The Tribunal ignoring the ground of limitation went
into O08. on merits and allowed the relief prayed for. The
matter was taken in  the appeal before the HApex Court. The
Hon ' ble Supreme Céurt set aside the order of the Tribunal noting
that the Tribunal erred in admitiing the application barred by

delay under Section 21 of the ddministrative Tribumal’'s Act,1985.
In the case of Prakash kK. & fAnr. vs. State of Farnataka &
Ore., 1997 SCC {L&S) 382, while dealing the delay, the Hon ble

Supreme Court in para 3 have observed as under -

2117



* Though Mr.Bhagwath contends that the applicants
have approached this Tribunal within one year of
the date of the cause of action, that may not be
technically correct. The cause of action arose
when the select list was prepared which they knew
as unconstitutionsl even as earily as on
17.11.1973,. This apart, we are of the firm view
that the limitation provided under Section 17 of
the Administrative Tribunals Act, 1785, doss not
caome in the way of szercising cur discretion and
reject an application, if the application suffers
from laches. This is the view we have already
taken in Nagaraja wv. Director general and
Inspector General of Police. This Tribunal
cannot act mechanically and grant the relief only
on the ground that an applicant has approached
this Tribunal within one yesar of the casuse of
action and he has made out a good case on merits,
ignoring the realities and the csffect of the
relief on the administration and private parties.
This Tribumal cannoct shut Lts eves Lo the
inconvenience and injury that would result to the
private respondents who have joined the service
already.”

in the present case, the 0. filed with reference 1o
rejection of the representation dated £.12.1993 by an order dated
21.12.1993 may be within the limitation but for going on merits,
the delay has io be looked at with reference to the relieds
praved for. The applicant claisms the benefit m{'the panel dated
13.11.1987 for which the adwverse order was first passed on
16.11.1987 and thereafter on 24.9.1989 which gave the causze of

action for the reliefs prayed for.

Therefore, ﬁegping in wiew the facts of the case a3

in

observed above and the law laid down by the Hon ble Supreme Court
in the above cited 3judgemenis, we have no hesitation to reach the
conciusien that the OA. is barred by limitation and deserves io

be dismiseed on this account alone.
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t@. Inspite of our findings above of OA. being barred by
limitation snd suffering from delay and ia;hes, we have
considered the 06. on merits in view of the fact that elaborate
arquments were heard from both the aidéa. We find that sven on
merits the applicant has no Case. The respondents in the
sdditiornal written statements have Lrought out that the DPC in
1987 was held for 13 vacancies as oo T1.12.1986 which included &
chain vacancies on account of adhoc promotion to the post af DGM.
Only 2 persons wére eligible and all the 12 persons were placed
orn the pahel. The respondents have given the details of the
adhoc promotions name-wise to the post of DGM and resultant
vacancies in AGM grade. It is brought out by the respondents
that the applicant was promoted in 1986 against the resultant
vacancﬁfvaon account of adhoc promotions to DGM. The respondents
' which
tave explained that 4 resultant uacanciesdﬁﬁad tesn  taken into
sccount for holding DPC in 1737 did not materialise dus to delay
of promotions of DGM
in holding of DPC for reguiariaatiaﬁéﬁue to ron  finalisation of
recruitment rules. The recruitment rules were finalised in 1738
but thereafter the DPC could not held due to penéiﬁq iitigaﬁisn
for seniority in the various Benches af the Tribunal. Thus,
there were only 7 clear vacancies for regular promotion. Ewven
sfter the extension of currency of the panel for & further pericod
of & mcntﬁs, DPC for regular promotion to the post of DGM could
“mot take place. The applicant being at Sr . No.12 of the panel
after interpolating the nawe of the person under sealed cover

could not be regularly prﬂ&ated. The DPC for requlsr promotion

to the post of DGM was held only in 1994 sfter the litigation was
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over. Howewver, since some warancies in  the cadre of &65M had
arisen due to retirement, the DPC for AGM promction was held i
199%. Thus the applicant apntinued to be promoted on sdhoc Hasis
against the resultant sdhoC varancy. The applicant cannot be
entitlied fcr;regglar promotion against the adhoc wvacancy till the
person on adhoc promotion in  the tigher post is regularised.
This issue has teen recently examined in Oa.No. 1298/75,
©.N.R.Pillai vs. Union of India by the same Bench wherein the
claim of the applicant for counting the period of adhoc service
for promotion as AGM sgainst the vacanrcies arising due &fo adhoc
promotions to the post of DGM was rejected as per order dated
24 _4.2000. In view of what is held ino Of.ND.1298/73%, we are  of

the opinion that the case of the applicant must fail even on

merits.
it. Both the sides have cited the following orders :-—
Applicant

{al Ajit Kumar Rath vs. State of Orissa & Ors.
2000 (1) SLR 8C &22. |

{b) T. Vijayan £ Ors. vs. Divisional Raillway
Manager & Grs.,IEEEE SCC (L&S) 444,

{c) Shri L.Chandra Kishor Singh vs. State of
Manipur & ors.

{d) Fir.Mariam koshi & Ors. wvs. Uﬁian of India,
1988 (4> SLJ i019.

, .18/
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Respondents

A.¥.Sharma & Anr. vs. Union of India,

1991 (1) Supreme 171.

The applicant has cited the judgements to support his
rontention that adhoc promotion service against a clear vacancy
i¥ continued for a long peried ahd followed by regularisation
counts for seniority. Howewver, in view of the facis of the case
as detailed in para i@ above and our findings that the adhoc
promotion was against a2 resultant adhoc  vacancy, the cited
judgements do not apply to the cC=e of the applicant and are

therefore not being reviewed here.

12. Pefore parting with the O0A., we must recorg our
disapproval of the action of the respondents for not coming out
with factual position first time iﬁ the written stateﬁent, The
respondents made only general submissions in  the writien

statement without giving the cific details with regard 1o

=pe
V)
availability of vacancies andpto why the applicant could not be
regularly promoted. During hearing, the respondents bave io  be
repeatedly directed to file additional written statemenis to get
the true picture of the facts. Full records are available with
the respondents and respondents are expecied to place every thing
hefpre the Tribumal and assist  in proper adjudication in the
matter. The respondents in the prezent case have failed to
discharge this funciion. e pupect that Respondent Mo. 2 will

take note of our obsprvations and take suitable steps o avoid

any such instances in future. L 154



*a
[
8]}
e

is not only barved by

ako

but iEAdevaid of

13. In the result, we find that the 06,

limitation, =suffers from delay and laches

merits. The Of/. is sccordingly dismissed with o order as  to

costis.

&b@“v”/ ' éza A
{S.L.AAIND : {D.5.BAKNERS)

MEMBER (J) MEMBER {(A)

mri.



