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(Per Shri#zR.Kolhatkar, Member(A){

In this O.A., the applicant who is an I.F.S.
Officer of 1987 batch has challenged a series of
orders issued by the Central Goverrment/State
Govermment which hgi@ the effect of : (1) Extending
his probationary period by 2 years,so that he completes
the probationary period on 31.3.1992 and is conf irmed
from the pest date; (2) The letter of the State
Government dt. 16.11.1995 (at page 191) rejecting
the request for expunction of adverse remarks in the
C.R. for the year 1991 - 92 and not diSpoéing of his
representation against adverse remarks in the C.R. for
the earlier two years viz. 1989-90 and 1990-91;

(3) Promoting his juniors to the Senior-Time-Scale

and further to the Junior Administrative Grade ahead

of him while he continues #n the Junior-Time-Scale

of the I.F.5. ; (4) When this Tribunal had passed

interim orders directing the State Government to

consider his case for promotion to Senlor—Tlme-Scale
the communication dt. 7.6.1996

and Junior Admlnlstratlve Grade as per Rul@sdgntlmaflng

that he is not fit for these Grades.

2. At the outset, the learned counsel for the

respondents has raised a preliminary objection that the

0.A. suffers from the vice of multiplicity of reliefs

in violation of Rule 1O of Central Administrative

Tripunal (Procedure) Rules, 1987 and further that some

\ ' ’ 0'03.
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of the reliefs have been claimed as an after thought

by way oafZM.P. for amendment. It is true that the

applicant has prayed for a number of reliefs, but

we are not inclined to dismiss the C.A. on this

basic
pre liminary ground,because, in our view, theégrievance
of the applicant is the extension of probation and |
causes for

non-promotion. The adverse remarks areone of the/"

such action and all other reliefs are consequential to
the basic relief seeking promotion. In case &k there
- is any relief which we find on an examinationﬂ:bt to

arise out of the basic relief, we may not pass the

orders thereon.

3. The applicant is an I.F.5. Officer whose year

of allotment is 1987 (6.7.1987). He was due for

conf irmation in the normal course after 3 years in

terms of IrF.S.QProbation Rules, The applicant was
working as Probationary I.F.S. Officer in Amravati
Forest Division. He was first posted on 12.7.1989

and his posting was extended up to 31.3.1991 when

during this period his services were lent to
"Project Tiger%} According to the applicant hiZéga the

work allotted to him viz. the work relating to drawing

up of the rehabilitation plan of the Villages affected

- "Project Tigexr"
'bYVihe Z ang %ﬁere was a directive from
Conservator of Foreststo relieve him om 6.11.1990,
only -

but he was actually relieved/on 26.8.1991. According
to him when the applicant was transferred to"Project
Tiger" he had opposed shifting of his Headquarters
from Amravati to Paraiwada and this annoyed the
. Off icer-in-charge of Project Tiger and he started
code

;
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he
hargSsim;g him, his salary was withheld, /was not

provided with Goverrment vehicle for Rgigabilitation
work and he was not given leave during/wife's illness
who: " was required to be shifted from Amravati to
Nagpur and thereafter from Nagpur to Lucknow; ;ﬁawwms
sanctioned leave without pay against Rules;gﬁd)hiSiCqﬂo
was theref ore ;sp@ijt)by the concerned Officer in
respect of the years 1990-91 and 1991-92 (from
April, 1991 to August, 1991).
4, _According to the applicant he made representation
for expunction of adverse remarks from his C.Rs, for

t. 16.11.1995
the relevant years, but he received a reply/only
in regard to representation against the adverse remarks
for the year 1991-92 and no reply has been received
in regard tec the earlier years 1989-90 and 1990-9l.
According to the applicant in view of the binding
ratio of the Supreme Court in The State of Haryana V/s.
Shri P.C.Wadhwa, IPS, (1987 II SVIR (L) 54{ that the
‘miwxxoae CRs in respect of which the representation has
néz’been disposed of should be considered without
taking into account the adverse emtries,; his, CRs for
all the three years should be treated as having been
satisfactory and the Selection Committee ohght to have
considered his case on that footing. According to him,
however, the Selection Committee which met on 3.4,1992
and 16.3.1993%considered him to be unfit for retention

and made a recommendation to the State Government

accordingly. But, subsequently on a direction of the

&
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Central Government to re-examine the case, the matter
was re-examined. The Government of India by their
letter dt. 9.12.1993 informed the State Government
that the maximum permissible period of probation of the
applicant expires in July, 1993 and in terms of the
Judgment of the Supreme Court in Civil Appeal No.1273/79
State of Gujarat V/s. Akhilesh C.Bhargav and Crs.
(1987(5) ATC 167{ decided on 26.6.1987 it would not
be possible to discharge the officer at the present
stage and therefore the proposal regarding conf irmation
of the applicant be re-considered. Thereafter, the
Review Committee met on 21.1.1994 and decided to
recommend confirmation of the officer, The State
Government also took into account C.R. of the Cfficer
for the year 1992-93 which had shown improvement and
recommended the applicant to be fit for confirmation
and accordingly the officer was confirmed by Central
Government w.e.f. 1.4.1992 i.e. with retrospective
effect by notification dt. 25.9.1995.
5, 7 Therefore)the date of confirmation viz.
1.4.1992 in the case of the applicant becomes the
point of departure. It was with reference to this
date that this Tribunal had passed interim orders
vide order dt. 3.1.1996 as below :
"In the circumstances, we hereby direct the
respondents as an interim measure to
consider the applicant to the Senior Scale
B U A S o104 o fwo months
from the date of receipt of the order,

Accordingly, M.P. 11/96 is disposed of
in the light of the above "

0.06‘
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The applicant had filed C.P. 35/96 in which he had

challenged the decision dt. 7.6.1996 to reject the

proposal regarding promotion of the applicant to the

Senior-Time-Scale and the Junior Administrative Grade

as being contemptuous. This Tribunal had considered

the matter and had observed as below @

6.

i What are the conditions for considering
the suitability of the officer for promotion

to the Senior Time Scale? These are referred

to by the State Government vide Respondents'
written statement dt. 12.2.1996. Rule 6A

of Indian Forest Service (Recruitment)Rulesk
1966 lays down that no officer shall be ~
appointed in senior time scale of pay unless
the State Government is satisfied that he is
suitable for an appointment in senior time
scale of pay, that is he is to complete the
probation period satisfactorily, and imme-
diately thereafter, to work for a minimum

one year in the junior scale. These
conditions have clearly been satisfied in the
present case, . The applicant has been
confirmed from 1.4.1992 and he has also
completed as on 1.4,1993 one year in the
junior time scale. His Confidential Report
for the year 1992-93 is also said to have
shown improvement. There are no other
criteria regarding suitability of the officer
for Senior Time Scale. It is, therefore,
clear that by operation of the Rules of

which State Government is well aware the

of ficer is entitled to be promoted to the
senior time scale of I.F.S. from 1.4.93, if
not from 1.4.91 as claimed by the applicant.®

It may be observed that the respondents had

gone in SLP to the Hon'ble Supreme Court against the

~ interim orders of the Tribunal in C.P. The Hon'ble

Supreme Court had allowed the SLP on the following

short ground ¢

“Though the learned counsel for the appellants
as well as respondent-in-person seek to raise

contentions on merits, we think that this is
not an appropriate stage for us to go into

00670
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the merits in the matter. In view of the = -
stand taken by the appellants that the case of
« the respondent was considered by the Govern-
ment and found that he was not eligible for
grant of Senior Time Scale, as dirccted by
the Tribunal, the appropriate course should be
that the Tribunal may decide the matter on
merits and then deal with it according to law.
Instead, unfortunately, the Tribunal has
exceeded its power in giving the directions,
even bef ore the matter was considered on
merits. Under these circumstances, the order

of the Tribunal stands set aside., The Tribunal

is directed to decide the matter on merits
and dispose of the main C.A. within a period
of two months from the date of receipt of
order." :

That is how, the matter has come before us by way of

early hearing.

7 - The learned applicant

psa
contends that Respondents have suppressed a letter sent
to them by the Central Government on 24.7.1996 in Which
they have directed the respondents to consider the case
of the applicant not only for promotion to the Senior
Time Scale as directed by the Tribunal in its orders

on C.P.,but also the promotion to the next grade viz.
Junior Administrative Grade. Para 4 of the letter of
the Central Govermment reads as follows:

14, In terms of sub-rule (1) of rule 3 of IFS
(Pay) Rules, 1969, a member of the Service :
shall be appointed to the Senior scale on his
completing four years of service subject to
the provisions of rule 6-A of the IFS
(Recruitment) Rules, 1966. In terms of
sub-rule (2) of Rule 6-A of the Recruitment
Rules, a direct recruit to the Service shall
be appointed to a post in the Senior Time
scale of pay if, having regard to his length
of service and experience, the State Government

00.80
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is satisfied that he is suitable for
appointment to a post in the Senior Time
Scale of pay. It is, however, provided in
sub-rule (Bg(a) of Rule 6-A of the
Recruitment Rules that the State Govermment
may withhold the appointment of such officers
to a post in the Senior Time scale of pay
till he is confirmed in the Service. Suitable
reply in this regard may kindly be filed in
the Hon'ble Tribunal. The State Goverrment
may kindly consider releasing his Junior
Administrative Grade w.e.f. 1.1.1996
since he is eligible for the same as a matter

i? of ¢ourse after completion of 9 years of

' service w.e.f., year of allotment without any
scfeening, it being non-functional."

s
The respondents ought to have filed this letter before

+he Tribunal at the time of filing the reply to the
amended O.A. Unfortunately, they did so only after
the matter was finally heard and the Tribunal directed
the respondents to file the Central Government
communication at the stage of reserving the orders.
bt : It may be noted that this communication has been
issued in the context of dealing with the Contempt
Petition and the same pre-dates the orders of the
Supreme Court dt. 10.2.1997. The letter of the
Central Government, therefore, by itself does not
constitute an authority for considering the claim
of the applicani. As directed by the Supreme Court ,
we are required to consider the claim on merits i.e.
after examining the position in the Rules. We are,
theref ore, required first of all to consider whether
the applicant is entitled to be considered for the
Senior Time Scale and after he crosses that hurdle
whether he can be considered for the next promotional

grade viz. Junior Administrative Grade.

0..9.
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8. We are, therefore,/to consider as to whether
R £ the CGR's, the
the contention of the respondents that in terms of rulesé
proceedings of Review Committee & other material,
the State Government can validly deny to the applicent

the promotion to Senior Time Scale.
9. In this connection, we may make reference to
Indian Forest Service (Pay) Rules, 1968, gara 3 deals
o W
with Time Scale of Pay. After enumerating the
Junior Scale (Bs5.2200~-4000) and the Senior Time Scale
(Ps,3000~4500) and the Junior Administrative Grade
(Rs.3700-5000) there is a proviso which reads as below 2
iProvided that a member of the service shall be
appointed to the senior scale on his 'completing
four years of service, subject to the
provisions of sub-rule (1) of Rule 6-A of the
Indian Forest Service (Recruitment) Rules,
1966, and to the Junior Administrative Grade
on completing nine years of service.
10. It would thus be seen that in terms of the
proviso Rule 3 of the Indian Forest Service (Pay)
Rules, 1968 I.F.S. (fficer is required to fulfill the
conditions laid down in Rule 6-A(2) of the I.F.S.
(Recruitment) Rules, 1966. The same and its sequel
rcad as below 3
tGg-A, Appointment of officers in the junior
time scale of pay to posts in the senior time
scale of pay - (1) Appointments of officers
recruited to the Service under clause (a)
or clause (aa) of sub=-rule (2) of rule 4 to

posts in the senior time scale of pay shall
be made by the State Government concerned.

Notes., = For the appointment of an
officer to a senior post at any time, as a
purely temporary or under locaK arrangement
recruitment can be made by competitive

.9 .l'O.
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examination or by selection. (G.Sudhaker
Reddy v. G.0.I., 1981 Lab IC N& 73 A.P.)

, (2) An officer, referred to in sub=-rule(l)
shsll be appointed to a post in the senior
time scale of pay if, having regard to his
length of service and experience, the State
Government 1s satisfied that he is suitable
for appointment to a post in the senior time-
scale of pay 3 .

(Provided that, if he is under suspension.
or disciplinary proceedings are instdtuted
against him, he shall not be appointed to a
post in the senior time scale of pay, until
he is reinsteted in service, or the
disciplinary procecdings, are concluded and
final orders are passed thereon, as the
case may be

Provided further that on the conclusion
of the disciplinary proceedings 3

(a) if he is exonerated m fully and the
period of suspension,if fany, is treated as
duty for all purposes, he shall be appointed
to the senior time scale of pay from the date
on which he would have been so appointed, had
the disciplinary proceedings not been
instituted against him, and paid accordingly,
and

(b) if he is not exonerated fully and if
the State Government, after considering his
case on merits, proposes not to appoint him
to the senior time scale of pay from the date
on which he would have been so appointed had
the disciplinary proceeding not been
instituted against him, he shall be given
an opportunity to show case against such
action.)

(3) Notwithstanding anything contained in
sub-rule (2), the State Government may -

(a) withhold the appointment of an officer
referred to in sub-rule (1), to a post in the
senior time scale of pay, -

(i) till he is confirmed in the service,
or

(ii) till he passes the prescribed
departmental examination or
examinations, and appoint, to such
a post, an officer junior to him,

(1ii) appoint an officer, referred to in
sub~rule(l), at any time to a post
in the senior time=-scale of Pay
as a purely temporary or local
arrangement. ‘

eoelde
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What the State Government is saying is that

applicant is undisputedly appointed according to

the method of Competitive Examination in terms of

Rule 4 of the I.F.S. (Recruitment) Rules and in terms

of Rule 6-A(2) such an Cfficer shall be appointed to

the

post in the Senior Time-Scale of pay if the State

Government is satisfied that he is suitable for

appointment in the post of Senior Time Scale of the pay.

The State Government is to form the satisfaction ..

having regard to length of service and experience and

|

although it is not disputed that the officer possesses

these, the essential contention of the State Government

appears to be that even after considering the length

of scrvice of the officer and experience?tho State

Goverrment is still is not satisfied that the
of ficer is suitable for appointment to the post in

the Senior Time Scale of pay. The State Govermment,

therefore, is not inclined to promote the Officer to

the

i

Senior Time Scale of pay. The satisfaction formed i

by the State Government evidently is based on adversc

CR reports of the CFficer, proceedings of the selection
committee and the various circumstances relating to |
Dowry mattcer which bear on subsequent events and which

are
l2.
for
are

"~ the

X

referred to in our order on C.¥F,
e have considered the CRs of the applicant =
the years 1989-90, 1990-91 and 1991-92 &1l of which 1
"average”. The Reporting Officer for :
year  1989-90 is one Mr .M.C.Joshi,

4

Reviewing Officer is one Mr.M.S.Parasnis

and Accepting Officer is one Mr.Sardar. The Reporting

Of ficer for the year 1990-91 is one Fr.Gogte,

Reviewing Officer is one Mr,R.N.Indurkar and

LR J ‘lzt
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and Accepting Cfficer is Mr,V.K.Prabhu. The Reporting f
Officer for the year 1991-92 (up to August, 1991) is :
one Mr.Sarhail Singh, Reviewing Officer is one Mr.S.G.
Deshmukh and Accepting Officer is one Mr.R.N.Indurkar.
The contention of the applicant basically is that
Mr.i1.G.Gogte was biased against him and he has

spoilt his C.R,

13. At this point, however, the contention

of the respondents is that when the applicant was
posted to a “super numerary post in Amravati Circle

the rehabilitation plan for villages in Melghat Tiger
Project was to be prepared at the material time.

In order to utilise the services of the applicant
fruitfully, he was placed at the disposal of the

Field Director Project Tiger by the Conservator

of Forest, Amrévati. The Field Director, howevor,.
reported that the progress of the work of the applicant
was not adequate, that he was afraid of touring in
forest area due to threat to life by wild animals, and
theref ore his services be withdrawn. The respondenfs
however, permiﬁted the Field Director to utilise the
services of the applicant until completion of the ass-
igned work. It is further contended that the applicant
brought pressure on thgzggn‘ble Union Minister
Smt.Maneka Gandhi regarding his relief from the

Tiger Project. According to respondents,therefore,

the applicant was not interested in the work assigned

.. 0130
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to him nor he was keen on learning in the early years'

o?iﬁervice career and theref ore, the cohtentioqs;f |

the applicant regarding mala fides are baseless.

14. We note, in this connection, that while

the ‘§9pliqaﬁtfjh§§‘EMM *alleged mala fides agaeinst

Sh;i #M.G.Gogte, he hagfmade no such allegations

in regard to Shri m.C.Joshi who wrote the first

C.R. 1988-89 which C.R. is also assessed as 'average'.
sustaining malafides of

The applicant has also not laid the foundation for /

vy Shei 1.G.Gogte against him. We arce therefore,

not inclined to interfere with‘the entries of CRs

themselves on the ground of malafides.

15, We next consider the contention of the

applicant that remarks in the C.R. against which

representation was pending were taken into account

by the Review -~ Committee and therefore such

remarks are required to be ignored. Although the

applicant has relied on the case of The State

of Haryana V/s. Shri P.C.Wadhwa {1987 II SVIR(L) 54{

it appears to us that Wadhwa's case basically relates

to delay in communication of the rcmarks and the more

relevant case is Gurdial Singh Fijji V/s. State of

Punjab and Ors. §1979 SCC (18S) 197¢. In para 17

= Hon'ble

of this Judgment .the/supreme Court through Y.V,

Chandrachud, C.J. has observed as below :

" The principle is well-settled that in
accordance with the rules of natural justice,
an adverse report in a confidential roll
cannot be acted upon to deny promotional

opportunities unless it is communicated to
the person concerned so that he has an

.o lg,
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opportunity to improve his work and conduct -
or to explain the circumstances leading to
the report. Such an opportunity is not an
empty formality, its object, partially,
being to enable the superior authorities to
decide on a consideration of the explanation
offered by the person concerned, whether ‘
the adverse report is Ju°51f1ed.

Unf ortunately, for one reason or another,
not arising out of any fault on the part
of the appellant, though the adverse report
was communicated to him, the Government

has not been able to consider his explana=~
tion and decide whether the report was
justified. In these circumstances, it is
diff icult to support the non=-issuance of
the integrity certificate to the appellant.
The chain of reaction began with the
adverse report and the infirmity in the
link of causation is that no one has yet
decided whether that report was justified.
We cannot speculate, in the absence of a
proper pleading, whether the appellant was
not found suitable otherwise, that is to say,
for reasons other than those connected with
‘the non~1ssuance of an integrity certif icate
to him.," j

On this point, the State Govermment has

not taken any clear-cut stand. We have therefore

gone through the relevant proceedings of the

Review

Committee to ascertain as to how

the -Review . Committee dealt with the case of the

scrutinize assessing

applicant to .7_/ ", his C.Rs. for [ his suitebility.

It may be noted that the case at that time was being 2

consider

( applicant for confirmation and not in the context of

ed in the context of suitability of the

suitability of the applicant for Senior Time Scale. -

So far as the minutes of the Selection Committee 4

dt. 3.4.1992 are concerned, it is seen that the +

Secretary, Forest has held that the Officer is not

fit for retention/confirmation and alsc that he

should be watched for another 12 months. E

0-0.1.5. (-
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The Principal Chief Conservator of Forest has
observed that he 1s not fit for retention and
confirmafion and it would be desirable to terminate
his services and the third Member has observed that
he is not fit for confirmation at present. There
is no indication as to whether the Members of the
Selection Committee have ignored the adverse remarks
ageinst which representation was pending.
17. So far as-the minutes of the Review
Committee dt. 16.3.1993 are concernedithe Chief
Conservator of Forest has considered the applicant
not fit for retention/unfit. The Director of
Social Foreig}has held him to be unfit but the
Secretary Feresmg has held him to be fit for
confirmation. g;re again there is no indication
observance of the
regardinqﬁneed for ignoring C.Rs. against which
representation is pending, but it is significant to
note that the seniormost Officer (Chairman of the
Roview(gééﬁiigggiﬁi;¥§2§gﬁga;from the Technical
Cfficers and had held the Cfficer to be fit for
confirmation. The final recommendation, was however,
by majority. So far as the minutes of the Review
Committee dt. 21.1.1994 are concerned’the agenda
nptél,,states that the 1992~93 C.R. shows clear
improvement in the performance of the Cfficer and
all the Officers have held the applicant to be fit
for confirmation and accordingly the recommendation

had gone. This recommendation, of course, had gone

‘.‘l6'
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after the direction from the Central Government to

reconsider the case in the light of the Supreme
the -
Court Judgment and since/prerogative of final decision

in regard to confirmation under the rules is that of
the Central Government, the Review Committee appears'ﬂ
to have made the recommendation that it did. Here
again, however, there is no indication regarding
what part of C.R. was considered by the Review

-~

Committee :in the context of pendency of representation,
i

18, It is therefore, clear £fem the
Committee ‘
proceedings of the Review . [/ +that there.is no
' Committee

clear indication that the Members of the Review ' s
had ignored the part.of the adverse remarks against
which representation was pending. At the same time
the Members of the Review Board have also observed
that while earlier C.Rs. may bc adverse, there is
an improvement in the performance of the Officer
from 1992-93. on wards.
19. Ho@ever, when this Tribunal had given
interim directions to the respondents to consider the
case of the applicant for promotion fo Senior Time
Scale and to Junior Administrative Grade as per
Rules, the State Government by its letter dt.7.6.1996
took the stand that the Cfficer was not found
suitable for promotion accerding to rules. It would
thus appear that the State Government had additional
material apart from the C?gﬁlto hold that the

| oo ol
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Officer was not . fit for promotion. This additional

material is dealt with in para 5 of the reply to the

C.”. which reads as below :

20,

"I further say that the Government received ' 4
inf ormation on 12.1.1996 from the Secretary,

Home Department of Uttar Pradesh vide their
letter dated 5.1.1996 that the Petitioner

was involved in the offences under section '

498 A, 506 and 323 of the Indian Penal Code
and section 3 and 4 of the Dowry Act and
the matter is subjudice in the court since
February, 1994 and that the Petitioner, who
is a member of Indian Forest Service, not
only acted against Law but his behaviour
was inconsistent with his position and
status and therefore action against him was
called for. I say that subsequent to the
above letter the Government also interalia
received information on 22.1.1996 from the
Principal Chief Conservator of Forest vide

:

i

their letter No,IFS/Promotion-333, dt.19.1.96

that the petitioner had beaten and detained
& Range Foerest Officer of Social Forestry

for which offences under section 342, 323 and

L}

34 Indian Penal Code were booked in
Frazerpura Police Station, Amravati and for
the purpose the petitioner was arrested on
20.5,1995 at Nashik and released on bail.

I say that the Government took the decision
in regard to the claims of the petitioner
rejecting them and communicated the decision
on him on 7.6.1996, I submit that the
procedure for consideration for the said
promotion required a scrutiny of the
confidential reports and the general
character of the petitioner by the officials
of the Govermment before whom the records
were circulated and thereafter the same sent
to Kinister concerned and the Chief Minister
who took the final decision thereon.®

~To the extent Government was swayed in 1its

decision to refuse promotion to the applicant on the

ground of additional material available before them

it may be pointed out that

apart from the C.Rs,./ this Tribunal dealt with that
aspect in its decision on the C.P. vide para 6 of
the order dt. 17.10.1996 which reads as below ¢ -

"What are the reasons then for denying

.. 018.
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fﬁ@@jthe promotion? These reasons essentially

télate to the incidents which are subsequent

to the relevant period viz., the period .
1992-93, The report from the Chief Secretary(®
has been received on 5.1.,1996 and the applicant
has filed a rejoinder in connection with the
Contempt Petition in which he has made it clear
that he has been keeping the State Goverrnment
inf ormed from time to time about his side of
the picture viz., that his father-indaw
allegedly kidnapped his wife from his custody
and alsc caused him monetary loss in the
process and that when he filed the FIR on
18,11.1993 in that connection, his father-in-law
as a counter=blast had filed FIR relating to
dowry offence on 19.11.1993. It is nobody's
case that he was in police custody for more than
48 hours and he has also produced a copy of the
order of the Ld. Magistrate enlarging him on
bail., It is clear that the Ld. Magistrate,
after referring to the sequence of incidents,
observed that the applicant who is a Government
servant if sent to jail by cancelling his bail
application it would definitely affect his
service career before the merits and demerits
o the case are decided, which will go against
the principles of natural justice. In view

of the circumstances the applicant was released
on bail, Even the Chief Secretary of the

Uttar Pradesh has not stated that the applicant
has been convicted. He has only stated that
the matter is pending before the Court and

as observed by the Ld, Magistrate the
principles of natural justice have to be
followed before holding the petitioner to be
%uilty of offences under IFC and Dowry Act,

he State Government appears to have been ‘
inf luenced by the recommendations of the Chief
Secretary, U.F. without further examination.
Though the Government has power to conduct
departmental proceedings about the conduct of
the officer outside office, they failed to
realise that it is very difficult to conduct
parallel proceedings as the offences are

under Dowry Act, all the material is with the
Police of U.F. and the witnesses would be
from U.F. and they are all private persons.
The nature of offence therefore is such that
parallel departmental proceedings would be
difficult to sustain. So far as the criminal .
case in Amravati District for which the <
applicant is alleged to have been arrested -
is concerned, the case had essentially arisen
out- of the action taken in relation to R.F.C.
one Shri Chauhan against whom the applicant

.. /19, /
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had taken action under provisions of Indian
Forest Act on 25.12.1994, After 12 days of
the incident an FIR came to be lodged by said
Chauhan against the applicant., It is sur~
prising to see that the Principal Chief
Conservator of Forests has not bothered to
keep the Government informed regarding the
background of the criminal case at Amravati,
or at least place before the Government the
applicant's side of the picture, because the
same would be availlable by contemporaneous
correspondence addressed by the applicant to
all his superiors. Similarly the Principal
Chief Conservator of Forests has also not
bothered to inform the Government regarding
whether there is a fit case for granting
sanction for prosecution U/s. 197 of Cr.F.C.
as requested by N.T.Shaha, which is a
pre~requisite for launching a criminal
prosecution against a Govermment servant.

it would thus appear that on the basis of
unexamined material including the
recommendation of Chief Secretary U.P., and
Principal Chief Conservator of Forests,
Respondents have formed a view that the
applicant cannot be promoted., However, as
observed above, the State Government has failed
in its elementary duty,to consider the
position in accordance with the Rules which
was what we directed. We have already
observed that all the adverse incidents

held against the Applicant are subsequent
developments viz., the developments arising
out of events which have taken place in
1993~94 (Dowry matter) about which the

State Government came to know officially
for the first time in January, 1996.

The State Government ought to have examined
the matter a little more carefully

because the. whole correspondence.’ = .

with State of U.P. was started on the

basis of Press Report that Mrs.Srivastava,
wife of the applicant, has died with a dark
hint that the applicant had something to do
with the death of his wife. It is

clear from the report of the Chief Secretary
that Mrs.Srivastava, is very much alive,

It is already observed by us that mkkm by
operation of the Rules the applicant is
entitled to promotion to Senior Time

Scale from 1.4.1993, on the basis

of notified date of confirmation which
applicant has challenged.®

L) .2‘0_».“
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21. From the above discussion it would becrystal/

that the State Government had no ccgent ma{erial bef ore
it to deny promoticn to the applicant to the Senicr
Time Scale. To the extent the material before the
State Government consisted of CRs, the same were
considesied by the State Government and the State
Government recommended confirmation of the Cfficer
and the Off icer was accordingly confirmed with effect
from 1.4.1992. It is not the State Government's
contention that the CRs for the period from 1992~93
onwards are bad on the basis of which the applicant
could be denied promotion. The essential reason

to applicant
for denial/of promotion to Senicr Time Scale related
to the report received from Chief Secretary, U.F.
and certain other materials referred to by the Head
of Department. We have dealt with this matfer and
we have no reason todepart from that finding that
that material did not warrant denial of promotion
to the Officer to the Senior Time Scale jof I.F.3.
22, It is well settled that no Officer has a
right to promotiona he has a right only to be
considered for promotion. It is further well settled
that no All India Service Officer has a right to be
promoted to Senior Time Scale officer by ef flux
of time. .Thé observationg of the_Hon’ble Supreme
Court to the contrary in P.C.Wadhwa{AIR 1964 SC 423)
have since bzen overtaken by further developments
including amendment of the statutory rules,in this
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particular case IFS (Recruitment) dules, 1966, ‘le’ .
have already extracted Rule 6-A of the relevant

rules and we have alrcady noted that an Cfficer

can be considered for appointment to a post in

Senior Time Scale only if having regard to his

length of service and experience, the State Government
is satisfied that he is suitable for appointment to
the post in Senior Time Scale of pay. In Satya
Prakash Nanda ¥/s. State of Crissa and Qrs.

0(1991) 18 ATC 196§ a Division Bench of this Tribunal
(CAT, Cuttack Bench) in its decision rendered on

29.1,1988 observed in relation to Rule 6-A(2)fwhichrule

pertained _ but ,
;L;tQ'IoAﬁD.meich is para materiafas below 3

" Suitability of an officer under Rule 6-A
(2) has two ingredients, Thesc are : (1) length
f service and (2) experience, This suitability
is not a quantitative computation but a
qualitative assessment, Whether 3 years and a
few months of service, passing the prescribed
departmental examination, and working of a year
cach as a Sub-Divisional Cff icer and Charge
Officer will make the . officer” suitable for
appointment to senior time-scale cannot be
decided in a court room, on the basis of
submissions made or measuring the time span
alone, For some posts of the same rank, may
be more exacting than other posts. Moreover,
the degree of stress and strain in any post
may vary from time to time. According to
circumstances obtaining at a particular time
in a particular post, the qualify of experience
would vary from officer to offgcer holding
posts of the same rank. These are matters
which have to be considered by the State
Government, who have knowledge of the demands
of the time and officer's response thereto)
in other words, the quality of his performance.”

23. At the same time, the State Govefnment cannot
take into account unexamined irrelevant material
to deny promotion to an (fficer as it appears to
“have done in the present case. It may also be
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observed that the S%ﬁ%ﬂ'ﬁovernment has denied pranotion
to the applicant a;;Z;as not thought it fit to issue
show cause notice to the applicant. Such a show
cause notice appears to be necessary from a |
' related

consideration of twe sets of J/~ rules. Firstly,
Proviso to Rule 6-A(2) refers to the contingency when
the Cfficer is subjected to disciplinary proCeedings.
If the Officer is exonerated, he has to be appointed to
the Senior Time Scale post retrogpectively. If he is
not exonerated and the State Govermment proposes not
to appoint him to the Senior Time-Scale of pay from
the day on which he would ha&e been so appointed had
the disciplinary proceedings not been initiated against
him,it shall give an opportunity to the officer to
show cause against such an action. Thus, even in
the extreme case of a non-exoneration in a
disciplinary proceedings State Government is required
to observe the principles of natural justice bef ore
denying promotion to the Senior Time Scale to an
Officer. When no such disciplinary proceedings
have been launched against=and*Cfficer, the failure
of the State Government to promote the Officer is
reduired to be investigated much more closely. Thus,

unfettered
from this point of view also,there is noLdiscretion
with the State Govermment to aeny promotion to
the Officer to the Senior Time Scale of the I.F.S.
The second set of Rules is the Discipline and Appeal
Rules and in particular Explanation 3 lule-6 of
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All India Services (Discipline and Appeal) Rules,
Rule 6 enumerates Minor Penalties and Major
. . . _P¥amet
Penalties. Withholding of zaeaﬁz%ﬂgg is one of the
Minor Pegaltids Explsnation (iii) states as below:
L The ﬁf(u-o:mo’,;qer-luar @ 2 wal Fo @a.m«d‘}gj

m(iii) nonnpromntlon of a member of the Service,
whether in a substantive or officiating capac1ty,
to a post in the senior time-scale of pay on the
ground of lack of adequate lengun of service and

experience or non-confirmation in the service,
or failure to pass the departmental examination;"

In the present case, however, it is not the State
Government's case that he @@&édﬁﬁggyﬁﬁﬁgélingredients
i.e. length of service, adequate exﬁerience and
non-conf irmation. The State Government is taking the
stand on non-suitability of the Cfficer for promotion
to Senior Time-Scale, but this amounts to imposing
the minor penalty of withholding of promotion on the
applicant without ehquiry and therefore, the action
of the respondents is mkmm not in consonance with
All India Services (D1501p11ne and Appeal) Rules .
his brings
1%4,/ M,MNJL us to a §ybil6x point regarding the
harmonious construction of Rule 6-A(2) and Rule
6-A(3). Let us consider provisions of Rule 6-A(3).
It is, first of all, to be noted that this Rule is
preceded by the clause 'notwithstanding' and it is
well seftled that the clause notwithstanding
"anything contained elsewhere " has the function of
carving out a limited exembtion from the earlier
mentioned provisions as observed by the Supreme Court

in connection with interpretation of Cr.P.C. in

000240



il R

"

-4

Union of India V/s. I.C.Lala §1973(2)S.C.C.72{. Thus
the exemption contained in Rule 3 empowers the State
Government to withhold appointment of an officer

referred to in sub-rule 1 to a post in the Senior
Time~Scale of pay till he is confirmed in the service
or till he passes the prescribed departmental exemination

or examinations. Thus, the exemption in sub-rule 3

enables the State Govermment to withhold promotion of an
of ficer only subject to these conditions and no other.

It is not disputed that the applicant has been conf irmed

in service and that he has passed the departmentel
examination at the first attempt in January, 1990,

What is contended is that the State Government does not
feel satisfied that the officer is suitable for
appointment in a post of Senior Time-Scale. It appears
that the State Govermnment has clearly mis«éonstrued the
import of Rule 6-A(2) which is a positive provision
empowering the State Goverrment to appoint an Officer

to Senior Time-Scale., The Rule shorn of its ddverbial .
clauscs reads that an officer shall be appointed to a
post in the Senior Time-Scale if the State Government

is satisfied that he is suitable for appointment and the

two ingredients as spelt out in Satya Prakash
Nanda®s case (supra) are fulfilled. There

is however, no negative power contained in the
clause for the State Government to deny the promotion
to him. The Rule gives the power to the State
Goverrment to appoint an Cfficer to the Senior
Time=Scale and while doing so it was required to have

...25‘ .
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regard to his length of service and experience, this
in order to ensure that the Stete Government does nct
in its enthusiasm for grant of quick promotion to the
Junior Time-acale Cfficers, promote Officers without
their completing minimum length of service, The
prohibitions are contained in the Rule 6-A(3) preceded
by "notwithstanding” clause which empowers the Government
to withhold appointment, Thus the power to withhcld
promotion is to be read primarily in Rule 6-A(3).

We are required to read Rule 6-A(2) and Rule 6-A(3)
harmoniously reading the restrictive conditions into
Rule 6-A(3) and reading the positive conditions in

Rule 6-A(2). The State Government may conceivably

hold that a very junior officer is suitable for
appointment to a post in the Senior Time-3cale of

pay because that is the power vested in State
Government in terms of that Rule. The satisfaction

of the State Govermment is therefofe required to be
read positively i.e., a satisfaction for suitability

and not negatively as meaning‘%ot being satisfied as
suitable? The positive satisfaction is restricted
first of all by requiring the State Government to

have regard to his length of service, experience and
secondly, in specific terms by empowering the State
Government to withhold promction in terms of Rule
6-A(3). If the negative power is read in Rule 6-A(2)
even when an officer fulfilled the conditions of

Rule 6-A(3) that would give an unlimited licence to

LR 026.
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the State Government to withhold all promotioﬁs to a
Senior experienced Cfficer inspite of the fact that

he 1s not barred from promotion in fterms of the
conditions laid down in Rule 6-A(3) and inspite of there
being no disciplinary enguiry against him.

25, We are therefore of the view that considering
the fact that Review Committee took into account

adverse rema rks against which representation was
pending, considering that there is an improvement in

the performance of the applicant as revealed from

the C.Rs, from the years 1992-~93 onwards and

considering that the State Govefrnment has taken into
account irrelevant unexamined material relating to

Dowry matters for denying promotion to the applicant,
considering also that no show-cause notice was issued

to the applicant for non-promotion which amounts to
minor penalty and finally considering these facts on

the touch stone of relevant rules viz. IFS (Pay) Rules,
1968, IFS(Recruitment) Rules, 1966 especially Rule 6~A
and All India Services (Discipline & Appeal) Rules, 1969
the action of the State Government in denying promotion
to the applicant is entirely arbitrary and_isitherefore, {
required to be interfered with.

26. Normally, after giving this finding the
Tribunal should have referred the matter back to the
Competent Authority viz. the State Government to

~T
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to re=-consider the case of the applicant for promotion
to the Senior Time~Scale. We have, however, already
noted the tortuous course of litigation of the present

case, #e have also a feeling that although the
departmental
allegations of mala fides ageinst an individual /
correspondence,

b o

of ficer may not be borne out,the overall record of/ .

a@gﬁ%ﬁ[betray, a great amount of prejudice.;ggaihst.
. Technical Departmental Establishment
the “off fcer on the part-gb ~J. . as distinguished from

outsider _
non-departmental/of ficer like Secretary,Forests(belong-

ing to a different service). We are, thereforei inclined
: . SAate
to issue a direction to the (eafesd Government to
7~

promote the Officer to the Senior Time-Scaled Fo£
this pumpose our authority is Supreme Court decision
in The Distt. Registrar, Palghat & QOrs. V/s.
m.B.Koyakutty and Ors. {1979 SCC (18S) 126(. The
facts of that} case weré different, but the basic-
point is relevant and the same is set out in para 30
of the Judgment, which is reproduced below :

i The last point for consideration is,
whether it was proper for the High Court

to issue a positive direction reqguiring the
appellant to promote the respondent to the
Upper Division and thereafter to determine
his rank in the cadre of Upper Division
Clerks. Ordinarily, the court does not
issue a direction in such positive terms;
but the peculiar feature of this case is
that it has been disputed that Koyakutty
respondent satisfies the two~fold criterion
for promotion laid down in the statutory
Rule 28(b)(ii). Indeed, the District
Registrar, Palghat, who was impleaded as
respondent 3 in the writ petition, expressly
admitted in paragraph 8 of his counter-
affidavit filed before the High Court, "that
the seniority of service is the basis of

0'0280
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promotion from the ranks of Lower Division
Clerks to the ranks of Upper Division Clerks
provided they are fully qualified by
passing the departmental tests for the
purpose™. It was never the case of the
Registrar that Koyakutiy was not otherwise
fit for promotion. Indeed, even in the
grounds of appeal to this Court, incorpora-
ted in the Special Leave Petition, it is
not alleged that Koyakutty did not satisfy
the criterion of senicrity=-cum-fitness
prescribed by Rule 28(bj{(ii). The position
taken by the appellant, throughout, was that
this rule should be deemed to have been
“saipplemented" by the impugned government
notification., It is not correct that the
impugned notification merely "supplements"
or fills up a gap in the statutory rules,

It tends to supersede or superimpose by an
Executive fiat on the statutory rules

somcthing inconsistent with the same. Since

the existence of both the criterias viz.,
seniority and fitness for promotion to the
Upper Division prescribed, by the statutory
Rule 28(b)(iij, in the case of Koyakutty
was not disputed, the High Court was ‘
justified in issuing the direction it did."
The next :
27. . [question which arises isthiss taking
1.4.1992 as the date on which the applicant got
conf irmed, what should be the date on which the
applicant should be directed to be promoted to the
Senior Time-Scale.' On this point we have already
referred to the State Government's contention in its
vritten statement that anofficer is normally |
entitled to be promoted to Seniocr Time-3Scale one
year after the date of confirmation. K This - statement,
however, is not supported by -awthorisy In this

connection, we refer to Government of India's decision

in DP & AR letter No.3/7/72-AIS (IV), dated 24.9.1973



ﬂ(- completes 9 years of service on 6.7.1996, but there

which reads as follows :

: A question was raised what should be
length of service for District recruits
appointed on the basis of the competitive
examinaticns for promotion to the posts
in the senior time scale in the Indian
Forest Service, (2, It has been decided
that in order to determine the suitability
of direct recruits to the Indiaen Forest
Service for promotion to the posts in the
senior time scale, their works and
perf ormances should be watched for a pericd
of at least two years after have completed
successfully the period of prcbation of
three years. In other words, the direcct
recruits to the Indian Forest Service may
be considered for promotion to senior time
scale on completion of five years of
service including the period of their
training.” _

It would be seen from the Government of India decisicn
that 5 years‘service is stipulated for considering the
Direct Recruit I.F.S. Cfficers for promoction to the
Senior Time Scale. The applicant would have

completed 5 years of service on 6.7.1992. In our
earlier orders we had directed the respondents to
promote the applicant to the Senior Time Scale after
canpietion of 1 year after confirmation., This period
is over on 1.4.1993 by which time the applicant can be
said to have completed more than 5 years of service in

the I.F.S. Iniview of the above we hold that the

.applicant is entitled to promotion to the

Senior Time Scale w.e.f. 1.4.1993 and direct accordingly.
28. - The next promotiocn to which the applicant

is entitled is promotion to the Juniocr Administrative
Grade. It is well settled vide DOP Ordersdt. 27.4.1987
that Junior Administrative Grade is a non=functional grade
+o vhich an Officer is entitled to be promoted after

of
completion of 9 yearsfservice, The applicant

A
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are orders of the Government of India viz. 11030/22-AIS(1I)

dt. 16.3.1993 to the effect that the promotion

to the Sénior Time~Scale, as well as, Junicr
Administrative Grade should be granted unif ormly viz.
on lst of April of the relevent year. Therefore,
the applicant is held entitled to the promotion to
the Junior Administrative Grade w.e.f. 1.4.1996.
Consequent on promotion of the applicant to the
Senior Time~Scale w.e.f. 1,4.1993 and the promotion
of the Officer to the JAG w,e.f. 1.4.1996, the
Respondents are directed to issue orders to grant
notional fixation of pay to the applicant on his
promotion to the Senior Time Scale and the Junior
Administrative Grade. The applicant is also held
entitled to arrears of payAE%%; one year pridr to
the date of filing of the O.A,

29. We next consider the case of-Oﬁher~reliefs
sought by the applicant and whether they are hit by

the vice of multiplicity of reliefs.

30, The applicant is claiming the relief of

directing the respondents to regularise the period of
2days' cxtraordinary leave without pay gy'Compensatory
of f Qiz. 26th and 27th December, 1990. We direct the
applicant to file a representation in this regard within
a month from the date of communication of the order and
the responden{s are directed‘%o dispose of the same -
within one month thereafter.

3L. The applicant has next raised a gquesticn

.31
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regarding recovery ordered by the State Government

in connection with not passing Marathi Examinatiocn

and the discrimination by the State Govermment

between the applicant on the one hand and some other

of ficers on the other. The respondents have contended
that withholding of bne increment is permitted

under the State Govermment orders dt. 30.12.1987

issued under Article No,sABHAP-1087/14/CR 2/87/20

dt. 30.12.1987. Under the Rules Kaharashtra Government
Servants (Other than Judicial Department Servants)

Marathi Language Examination Rules, 1987,

Rule 5 provides that "A Govermment servant wﬁo’
fail§ to pass the examination within the prescribed
period shall, after the expiry of the said period,

be liable to have his increments withheld until he
passes the examination or examinations, as the case may
be, or is exempted from passing the same under the
provisions of Rule 4." Since these rules are
statutory rules and rules take 'effect from 30,12,1987
and since the applicant appeared for the -Marathi
Examination only thereafter, the rules clearly apply
to him. Under the circumstances, the question of

any relief to the applicant in regard to action
taken by the Government cn this account does not

arise.
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Except for the rejection of this minor relief,
sthe communication dt.7.6,96 is.quashed and set aside
The O.A. stands allswed,/andithe respondents are

) A

directed to issue order granting to the applicant
promotion to the Seniocr Time-Scale of I.F.S. from
1.4.1993 and the Junior Administrative Grade from
1.4.1996 within two months from the date of
communication of the order. The Respondents are also
directed to grant pay in terms of the notional pay
fixation/and arrears of pay for one year prior to the
date of the filing of the O.A. Orders regarding
regulating extraordinary leave as indicated earlier
should also be passed on receiving the representation.

There will be no orders as to costs.
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