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BEPORE THE CENTRAL ADMINISTRATIVE TRIBUMAL
BOMBAY BENGH

0.A.Nos.314/94, 1116/94 & 1146/94

1. C.L,Amin v+ Applicant in
C.A.314/94

2, J.M.Parikh : .. Applicant in
0.A.1116/94

3. U.H.Mehta .. Applicant in
O'h.1146 /94

~versus—
Union of India & Crs. .. Respondents

Coram: Hon'ble Shri M,R,Kolhatkar,
Member (A )

Appearances:

L. Mc.G.S,Walia
Counsel for the
Applicants.

2, Mr,N,K,Srinivasan
Counsel for the
Respondent s,

OFDER R REFERENCE : ' Date: —g--94
Ter #.R,Kolhatkar, Member (&) { 7% 7

In all these three cases the
aﬁplicants are senior rétired_officers of the
Western Railway who haye retired bPetween
1-1=-73 and 31-i2-78, the specific dates of
retirement being aslbélow= |

0.A.314/94

8~7~76
6-8=73

0.A.1146/94 -
0.A.1116/94 ~ 31-8-76 or 31-1-76
(Note:the application

mentions both. the
dates)

In all three cases,the applicants were governed

by the Contributory Provident Fund Scheme. The |
Rallway Board by its order dated 23-7-74 read with
Memoigg“lz“ 9 allowed options for pension to

the serving as well as retired employees who

were in service during the period from 1-1-73

to 31-12-78. The contention of the applicant
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is that the address of the applicants were
known t¢ the respondents and the applicants
also used to visit the office of the respon-
dénts for renewing passes etc.but the
respondents never brought the contents of the
Qéfiguglecifculérg'gn partigular circular
dated 29-12-79 to théir notice, as a resultl
of which although they wanted to opt for
pension scheme, they were precluded from
doing so. None of the three applicants had
' sent any representation to the Railways
in this regard except applicant in 0.A.1146/94
L. Who' had sent a representation in
~ direct
November'SB_whlch has nogbearlng on the
jssue of the case and applicant in 0.A.314/94
wanted to make a represéntatibn on 28-10-93
but he did not gené the same. The reason is
stated to be W&k because of the policy of thé
railwey administration not to take cognisance

of such representatlons A1l the three applicants

}Contendwthatﬁ%hey galned Kitowledge’ aboutw{he eTir-
r-...,__‘-"““"w.n,;_rx_... W% \M-Mm“"

‘culdr dt, 29-l2*79 £ Fom the “judgmeptsif the cases

i _‘-_-___a-»-ui__ﬂ______,.x “"3‘-\1"‘- —_— ”-.m-":af — i~ =,

of S.H.Desgl vs. Union of Ipndis,C.A.626/92
decided by the Tribunal on 2-7-93 and V.D.Vaidya
v. Union of India & another,(1991)15 ATC 392
against which SLP has bean dismissed by the
Hon'ble Supreme Court. Shri Desai was permitted
to 0p%éigg %;n%iizgz%heme 2t a'much-later stage

on the failure of the railway administration

- to individually communicate to him about tte
circular dated 29-12-79 and the fapplicant s™.n. these

Op‘l
lclalm the same rellef{mfwﬁfﬁ‘sms

2. All the applications have been

é%i_“opDOSEd by the respondents firstly as beimng

gt 7Ty

ves3/



ttime bggged.ﬂﬁggpndly it is contended by the

respondents that the pension scheme was

introduced by the Railways w.e.f. 1-4-57

The empléyee who entered service on or after
 1=4=-57 were automatically 6overed'by the pension

scheme instead of the Préviﬁent Fund Scheme. The
~employees who were already in service on 1-4.57

were given an option either to fetain the Provident

Fund benefits or to switch over to.pehsion scheme,
. All the applicants had entered the service

prior to 1-4-57. The letter dated 23-7-74

did not introduce: the pension scheme but

merely liberalised it and subseguent letter dt.

29-12-79 was merely part of a series of letters

i§sued'by the Railway Board extending the date

of option from time to time.The first option

was made open from 15;7e72 and the circulars

were notified in the gazétte and circulated to
-all concerned. The same yere.also exhibited

on the notice board in the office where the

employees usually visit for Railway passes etc.

Thus the applicantswzgefully aware of the pension
'Scheme while in service and hence the question
, ~their individual

- of bringing to/i :~ notice the letter dated

29-12-79 does not arise. As against the two

cases of S.H.Desai and V.D.Vaidya relied upon-

by the applicant, the respondénts relied updn

JA.Sams vs, U.O0.1. decided on 12-4.94 by

division bench of the‘Tribunal and reported

at 1994(2}SLJ (CAT)328. Although the respon-

dents have not referred to this fact the

review petition against this O.A. viz. RP 89/94

in O.A. 689/90 was also dismissed by the

<%ak5wsame bench of the Tribupal on 23-11-94,

el
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3. | When O.A. 314/94 came up before the
single bench, learned counsel for the applicant

Shri walia . : %

/stated that although judgment in Samb_jcase
would cover the outcomne of the case, all the
same the review petition against the O.A. was
pending at that time. Moreover there have been
subsequent division bench and single bench
judgments in his favour. On 30-1-95 shri Walia
prayed that the matter maf be referred to a
larger bench in view of conflict of decisions.
The conflict according to him is befween
J‘S&ﬁi&casevand V.D,Vaidya's case. According

A was
to him thereéalso a subsequent judgment of
“in hi's favour.
Calcutta Bench/ The request of Shri Walia to
the matter
refer/to a larger bench consisting of three
members was tentatively accepted. Shri ﬁalia
however, stated that he would like to suggest
draft terms of reference,the most important
point according to him béing-the'point of
limitation. The matter was allowed to stand
over till 3-2-95 but no draft was furnished
by the counsel, On 5;4-95 the matter
again came up before the same bench and
Shrl Walia agreed to file all the materlal
on which he relies including additional
judgments on. or before 12-4-.1995. In fact
the major portion of the week in which
12th Aprll,fell was covered by closed
holidayg , Wb stherefore, waited for recelpt of
material in the week beginning 17th April but in vain.
We have proceeded to make.the reference

in the absence of the material, The purpose

At{ of thége Observationsis to underline that the

0035/‘"’



reference has been drafted on the basis

ﬁ-hk——\u‘-‘s
of the c8ich mat rlal asfcéuld*be gS“heredaln the
absencew Nw

of additicnal materlal promised and also

f""“_*‘x_
to explain thetime 1§33gﬁ}g draftlngfthe

R P

'referencehgp

4, ~ The issue involved relates to
exgension éf time for exércising option by
+ railway employees for pension scheme and
the relevant circular in this regard.is the
circular of the Railway Board No.PC-III(73)
- |  PN/3 dated 23-7-74 on the subject of "Grant
| of option to Railway servants governed by the
State Railway Provident Fund (Contributory)
ﬁules to come over 1o pensionable service énd
‘to the Family Pension Scheme,1964." The material

portion of this circular is as below:

"Reference Board's letters of even
number dated 2nd January,1974, 5th
April, 1974, 19th June,l974 and 18th
July,1974_liberalising the provisions
of Railway Pension Rules in respect of
Railway servants on the recommendat ions
of Pay Commission.

Taking into account the changes{i)
in the pay structure apolicable to the
Railway servants and (ii) in the retire-
ment bhenefits admissible to Railway
servants under the Pension Scheme,
based on the decisions of the Govaermment
on the recommendations of the Third
Pay Commission, the Railway Board have
decided that another opportunity to
opt for the liberalised Railway Pension
Rules, including the benefits of
Family Pension Scheme for Railway
Employees, 1964 as amended from time
to time should be allowed to all Railway
servants (i)who have retained the
S.R.P.F. (Contributory)bnnﬂfits and
(ii)where in service on lst January,

* ot
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1973 and those who quited/retired on
or after lst January,l973, and that
this option should also be allowed
in the cases of Railway servants who
were in service on lst January,1973
but who died/may #m diéjlduring'the
period from lst January,l973 to the
last date for exercise of the above
option. The option should be exercised
~within a period of 6 months from the
date of issue of these orders. The
option once exercised shall be final
and will be subject to the terms and
| conditions laid down in Railway
. Board's letter No.F(P)63 PN-1/40,
dated 17th January,1964.

2.(i) not relevant

(ii) not relevant

(1iii) The contents of this letter
should be brought to the notice of
all retired Railway servants who are
eligible for this option or to the
families of all the deceased‘Railway
servants who may have died on or after
lst Jaruary,l973 before exercising an
option within the time limit allowed,
“and the amount to be rafunded should
also be advised to them simultaneously.
s ‘ If the retired Railway servants or the
‘ family members in question dédsire to
take advantage of these orders, the
request from them to that effect duly
accompanied by the amount to be
refunded by them, as afore~mentioned
must be received before the last date
for exercise of option, or within a
period of one month from the date of
receipt of the communication of these
orders to them, whichever is later.
General Managers may extent the above
limit of one month to thres months
in consultation with the respective
FA & CAOs on the merits of individual
cases. It should be ensured that in

/éﬁﬂ\_wcase;covered under Parag 2(i) & 2(ii)
- o?/-
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above the requisite advice is issued

P

as early as possible so that it'reacheséiz
the retired Railway servant/family

in time to enable option being exercised
before the expiry of the %z last date.

3. Not :elevant.

4, The Railway Administration should

take urgent steps to bring the contents

of this letter to the notice of all
concerned employees under their
administrative control including those

on leave or. on deputation or on foreign
service. To faéilitate prompt

circulation of these orders the

Board desire that the contents of

this letter shoudd also be published

by the Railways in their gazettes in

an extra-ordinary issuei{in English,

Mindi and regional language, as necessary)
as early as possible and copies -furnished
to the recognised unions as well suitable
press relfsases should also be issued." ¥

5. From this circular it is clear that
the pension scheme which was already iﬁtroduéed
was liberalised by letters dt. 2-1-74 and subse~
quent letters and the instant letter at. 23=T7=74 .
conveys the decision that another opportunity

to opt for liberalised pension se given to the
féilway servants who were in service on 1-1-73
and to be retired on or after 1-1-73. The optioh‘?ﬂ%
t0 be exercised within @ period of 6 months from
the date of issue of the circular. Since the
order covered railway employees who were in
service as on 1-1-73 and since the circular was
igsued on 23-7=74 i.e. to sa§ 19 months after
the relevant date,the instructions stated that
the contents of the circular should be brought

to the notice of all the retired servants.

...8/—



However, in their case also the last date of
option was the same . General Managers had the”
power to extend the time limits bY three months
by the circular
The medalities envisaged/to bring the contents
to the notice of the concerned employees
included publication of the contents of the
letter in extra-ordinary issue of Gazette,.

furnishing the copies to the recognised uniong .

and issue of suitable press releases.

6. Subsequently the Railways extended
the time limit from time to time and by order
aated 20=5-78 the time limit was extended upto

31-12-78. But these extensions were applicable

only-tesserving employees, they did not apply
i

to the retired employees. However, by letter : No,
PC-III/78/PN/Pt, I

Ldated 2912.79 ihe extension of time was made

"applicable to the retired employees also. This
letter is reproduced in full?

"SubiGrant of option to Railway
servants governed by the SRFF
(ContributoryRules for coming
over to Pension and Family
Pension Scheme,1964.

Reference this Ministry's letter of

even number dated 27th Descember,l1978.

- It was clarified therein that the
subsequent orders extending the date

of option grantedﬁvide Jthis
Ministry's letter No.PG-II1/73/PN/3/
dated 23rd July,1974 were applicable

to serving employeszs only. On & point

having been raised by the A.I.R.F.
representing that hardship has been
caused in the cases of those who
retired/died during the various
extensions of Optioné grented, the
matfer has been considered and it
has been decided that the extension

of time upto 3lst December,1978 may be
/wahw deemed to be applicable in the case of



those who having besen in service on
lst January,l973 retired/quitted
service/died in service during the
period from lst January,l973 to 3lst
December,1978. The options exercised
in the above cases upto 3lst December,
1978 may, therefore, be treated as
valid and the cases regulated
accordingly in terms of the provisions
made in para 2 of this Ministry's |

" letter of 23rd July,1974,referred to
above."

It will be seen from the above that this lestter
datad 29-12-1979 had the 2ffect that the employees
who retired betwean l-i=73 and 31-12-78 could
exercise {he option upto 31-12=78 and those.
options were treated as valid., Nothing was- said
regarding tﬁe.mbde of communication%/gnd thgrefore
it is to be presumed that the mode of communica-
tion was theasaméGQSﬁwas referredrto in the;
Eircular dated 23-7=74,

7. | It is the interpretation of these
circulars by different benches which has given
lriée to a corflict of judicial opinion. The
relevant case law is cited below., Although

the applicant has relied on the case of
S.H.Desai and V., ,Vaidya, according to us the
earliesfcase of division bench has to be treated
as an autherity for a préposition. From this
point of view,we consider that it was the

case of Josepﬁ John Gansalves v. UniOn of Ingia
and others, 0.A,732/87, decided on 28-2-90
byj@ivision bench which needs to be noticed.

In this judgment a reference is made to Laxmi
Vishnu Patwardhan's case as well as Jagan Prasad

q&x\hfrivastava's case of Principal Bench,New Delhi.

. .10/
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The case wds decided on a short point. Tﬁe
applicant retired on 30-11-1977. After his
retirement, certain instructions were issued
by the Railways on I7-4-1978 and 20-5-1978
extending the date of option but the letter dtd.
27-12-1978 stated that orders extending the '
date of option were applicable to serving employees.
only but letter dated 29.12-79 amended this letter
dated 27-12-1978 and stated that extension of |
time upto 31-12-1978 would apply to thﬁse who
having been in service on 1~]=1973 retired between
1-1-1973 to 31-12-1978, The Tribunal held that the
letter dated 29-12-1979 under which options of
peréons in service as on 1-1-1973 who retired
between Jalal973 to 31u12-1978 and who ware ﬁer—
mitted to exercise option ought to have béen
brought t0 the notice of the applicant individually
énd since this was not aoné, the applidation of
applicant dated 6-2-1986 purporting to exercise
option for pension was directed to bhe accepted,
though keeping in view the provisioné,of
Section 21 of the AT Act the relief of arrears was
restricted to one year prior to the date of filing
of the application befofe the Tribunal.
8. The-Tribunal in”Sams”case held otherwise.
It had also notiéed V;D,Vaﬁdya's case but noting:
that Gonsalves case as well as V.D.Vaidya's case
heavily rélied én Laxmi Vishnu Patwardhan's casey
The Tribunal in Sams case had pointed out that
Laxmi Vishnu Patwardhan's case was required to
restricted to the facts of that case. The "
Tribunal had also noted earlier that )
the various judgments of the Tribunal prior to

Supreme Court Judgment in Krishena Kumar v,

/}/ﬁL‘:Jnion of India, AIR 1990 SC 1982 were heavily

coosll/=
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influenced by the fact that Ghanashyam Das's
case had caét a doubt on the validity of
various options given by the railway board.

The Tribunal theréfore emphasised that ratio

of Laxmi Vishnu Patwardhan's case can no longer

be followed on the point of limitation and

ratio of Ghanashyam Das's case was nQ_lgrge:n

ood law ~ on the p01nt of Valldlty of~varlous options.
In t in Sams case
connmctlon Trlbunaliobserved at para 12 as below:

R12, If the last date for exercise
of option was 31-7-1977, further
extended to 31-12-1978, then can an
employee approach this Tribunal in
September;lQQO i.e. to say after a
lapse of 14 years saving that the
railwayswere under an obligation to
inform him individually about the
last date. The ratio of Laxmi Vishnu
Patwardhan's case from which this.

~obligation is derived appears to be
confined to facts of that particular
ca@se. The pension scheme was intro-
duced for the first time in 1957 and
there was an admission of the railway
administration that through oversight
the letter was not individwally
communicated to the late husband of
the widow. This is not so in the
present case., After a lapse of l4years,
the present applicant approached this
Tribunal on the ground that Railways

 failed in their obligation to communi-
cate to him individually the extension
of date. Whatever applied to 1957
scheme cannot ke said tohave [:zij
applied to subsequent cases and if
the railway administration has taken the
stand that every action was taken to
widely circulate change in the extension
of date of the pension scheme, it will

/«;,« have to be asaumed that in the[gg{jiﬁj

veal2/-
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of ficial course it was so circula-
ted and railways cannot be held to be
under obligation to inform each of
the retirees individually. If such
an obligation is assumed, it would
amount to going against the ratio of
Krishena Kumar's case which refused
to extend the benefit of the circular
dated 8=5-1987 to all CPF retirees
irrespective of whether or not they
were in' service on 1-1-1986."

On the point of limitation the Tribunal noticed

the Supreme Court judgment in Balkrishna Savalaram

Pujari Waghmare' & Ors. v. Shree Dnyaneshwar

Maharaj Sansthan & Ors., AIR 1959 SC 798 where

the Supreme Court had distingéiished between

continuing wrong which gives cause of action

versus continuing damage which does not affonﬂtit.

To quote: (para 9 of Sams judgment)

AL

"It is the very essence of a conti-
nuing wrong that it is an act which
creates a ContinUing source of injury
and renders the doer of the act
responsible/liable for the continuance
of the said injury. If the wrongful
act causes an injury which is complete,
there is no continuing wrong even
though the damage resulting from the
act may continue., If, howaver, a
wrongful act is of such a character
that the injury caused by it itself
continues, then the act constitutes a
continuing wrong. In this connection,
it is necesssary to draw a distinction
between the injury caused by the
wrongful act and what may be described
as the effect of the said injury. It is
only in regard to acts which can be pro-
perly characterised as continuing wrongs
that Section 23 can be invokad.

It is true that in the present case
because of non-applicability of the
scheme the applicant would be deprived

LA 3 013/'"
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of monthly pension but it is merely -
the effect of the injury and is not -
the injury itself. The wrong or the
injury was done when the applicants
were not 2llowed to get the benefit
of the scheme and their first repre-
sentation went unanswered. The applicants
were free to seek relief within three
years from the date of the wrong gommi=-
tted and that was not done. The claim
here ‘would therefore be barred by time
under Section 21 of the Administra-
tife Tribunals Act, "
e Y - et - T o S T e

9. In t.h%ﬁfrgv'lewgpet Ition pf, Sams case

the
_fquestion of limitation was further noticed in

the context Of the circular dated 23-7-74
read with 29-12-79, It was observed that for an
employee to bec ome eligible for being considered
for pension the following three conditions
were required to be filleds
(i) he must be in service on 1-1-73
(ii) he mustrhave quitted or retired
from service between 1-1-73 and

31-12.78;

(111) he must have exercised option
during the above period. case

The Varieds circulars- were—latérpretedﬁan Gonsalves/
"‘S’WM u—-é‘*-\_,:._ﬁ___::_;m———-w_.-#*w‘_ -
S0 &s '

/to read the requirement of sending-an 1nd1v1dual

communication as in the case of Laxmi Vishnu
Patwardhan's case. In para 10 of the Gonsalves
judgment it was stated as below:

"There is no affirmation in the
respondents ' written statement
that the requisite publicity had
been given to any of the concerned
letters in so far as retired
rajilway employees are concerned.
During the course of oral arguments
i, Kasturey did tell us that the
letters had been given publicity
through the rallway s gazettes. But
ﬁTﬁﬂthls will be of help only so far as

Lol4/-
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serving emplovees are concernad.
We do not see how this can help
in so far as retired railway
servants are concerned. Based on
this discussion we cannot help
but hold that the applicant was
required to be informed that

- he could exercise a.fresh option
to come over to the pension
scheme -and that he'hadnot heen
so informed, ®

. of
In the review ordeér:ion RP/sams. judgment it was

-

noted that althoﬁgh the railway administration
circular envisagezgiﬁe contents of the letter
%% be brought to the notice of the retired
railway employeesﬁgzzzz;;;:giigggigz%br this
option but there was no mention regarding
individual letters being sent as in the case
of 1557 circular.The Tribunsl in Gonsalves case
relying on the ratio of Laxmi Vishnu Patwardhan's -
case read théﬁfrequirement into the 1973
circular which was not correct. Lo

_ : essentially
10. Thus Samk. casg[ﬂiffered from
Gonsalves case, In its reading of Railway
Board's circulaﬁsthe Division Bench in

Samg e felt it fit to differ with the

ratio of .an earlier division bench for the

simple reason that, that division bench judgment
(i,e.5ams Judgment)
~.z§as rendered when the benefit of Supreme Cournt

judgment in Kishena Kumar's case was availabli.
Accordingly in summary of Sams. judgment It
was clearly stated as below:?

"(1)The Supreme Court Judgment in
Kishen Kumar's case setiles the
. matter regarding validity of
option orders issued by the Railway
y ‘ , ‘ Board from time to time. Various
judgments of this Tribunal or other
/ql_h_ Trihunals holding otherwise are

not good law. 15/.




~2-15 2=

(2)Any attempt to seek to exercise
option at a bhelated stage on the
ground of failure of Railway Admn.
to communicate change in opfion
individually to a pensioner amounts
to obliteration of rationale of
different options and is against
the ratio of Kishen Kymay.,"

I 3 of the “1§%f%'z£“%““‘t FoF Tha
ara 3 o e summAry ‘it . was state ia
n p ».Tf % (“Zf, W M\F-"‘:‘W‘E H_‘:‘ o
limitation applies-td*pension cases. This was ¢ )
admlttedly if read in isolation -
Ztoo broad a statement/bit the authority on which
4 SC Tuy :3"

it was made has to he appreciated v122/8alkrlshna
Lt
Savalram_Pujégg;mbghmare & Ors. v. Shree Dnyaneshwar

Maharaj Sansthan & Ors.referred to above.

11. In the rev1ew petition No. 89/94
praylngiieﬁlaw of Samsw}JUOgment,a refe rence
was made ,,however, to the judgment in Hamir
Singh v. U.0.I.,1991(1J)ATJ 646, which was a

division bench judgment of Chandigarh Bench

which was rendered after Supreme Court judgment

in Krishena Kumafi} HaﬁiﬁiSingh had noticed
Krishena Kumar's case and had still chosen

-to follow Gonsalwes principle. This was,however,
notbrought to the notice of the Bench which
rendered the judgment in Samgz}case. In the
order rejecting review there is a reference

to para' 8 of Hamir Singh's judgment as quoted

below: .

"8.Reading Annexures A-3 and A-4
together, it is evident that there
was obligation on the part of the
Railway authorit ies to bring the
contents of Annexure A=4 to the
notice of the retired railway
employees like the applicant.

This view is fortified by the

judgment of Jodhpur Bench(Annexure A7)
to which one of us was a party.

There is no material to establish

'éhigﬂ' thét the contents of Annexuyrea A-q
’ . 0016/"
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“ had been brought to the notice
of the applicant. Since the
contents of Annexure A-4 had not been
brought to the notice of the épplicant,
the impugned order declining to
allow the applicant for pensionary
benefits cannot be sustained.™

In the reviéw judgment it wés further observed
that Hamir Singh's judgment proceeded on the
basis that contents of Annexure A-d(circular
dated 29-12-79) had not been brought to the
‘notice of the applicant. It was.therefore
concluded that Hamir Singh' judgment proceeded
on the facts of that particular case, But
there is alsohlzécond aspect‘of Hamir Singh's
case. It considered the point of limitation

from the point of right to sue. It noted that

the applicant had made a representation and a

- reply was sent by the railways and the O.A.

was filed within the limitation period:

- prescribed by Section 21 of the A.T.Act.

Hamir Singh's judgment therefore did not
go into the’ larger question of whether the
right to sue can be said to ba drrelevant

f ' when_f;the cause of action "wis yery

Rawon® stale which .was the view taken by the
Samgi) case'f

12, The review petitioner had also
pointed out that‘C:}Trimbak Sitaram's case,
0.A.529/90 which Was'r?ferred to in Samgjj
case vide para Q,Cﬁggiﬁsince_been reviewed,
vﬁh& facts were that the applicant who retired
.on 30-6~1982 was required to exercise option
for pension scheme by 23.2-1983 but did not
exercise the same; he sent representations on

10.11-1983 and 13-7=1985, He approached the
Tribunal on 24-7-1950. The Tribunal rejected

N iy i
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the application on the ground that he did not
approach the Tribunal within the time prescribed
under Section 21 of the Administrative Tribunals
Act and hence it is time barred. First of all

it would be observed that Trimbak Sitaram's case
did not deal with the case of option left open
by circular dated 23-7—74 read with circular
29-12-79. Apart from this it is a fact that
Trimbak Sitaram?s casé was reviewed in R,P,78/93
decided on 28-3-94, The review was allowed |
on the short ground that the applicant should
have knowledge of pension scheme as well as the
extension of time within which the benefit

of the scheme could have been availed of. .
Thus.in Trimbak Sitaram's case the ratio of
Gonsalves case appears to have been accepted.

In the review judgment of Sami} case this o
fact was noted but it was further observed

that the R.P. in questioﬁ was not brought to
the notice of the Division Bench who decided

. .
*
Sad$¢gcase.
(R VRN

13. It may be noted that Sam's case
was not alohe in holding that various
judgments of the Tribunal including that in
Ghanshyam’s case were no longer good law
in view of Krishena Xumar's casé. In this

in Sams case
connection the Tribunal/had referred to the
judgmentsof Bombay Benéh in Tukeram Mohite v.
Union of India(0.A.No.750/89) decided on 7-10-91
and XNk sRRledae Govind Daji's c%se(0J¥-9l5/89)

decided on 9.2.1993. Extracts from thosé judgments
also ‘

. . ~ L". 3.
/ﬂ\__were[glven 1n5am§:$case.
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14, It would thus be seen that there

is a cleavage of judicial opinion and so far

as we are able to ndtice, the conflict is between
following two sets of judgments:

(i) Tukaram Mohite vs. Union of India, O.A. No.
750/89, decided on 7-10;91 by Bombay Bench

(1i) Govind Daji's case, 0.A.915/89 decided

on S«2-1993, (iii)lJ.A.Sams case, 0.A.689/90,
decided by Bombay Bench on 12-4-94 and R.P.89/94
in O.A.689/90 decidéd on 23-11-94., All these
judgments may be said to Have broadly sﬁbscribed
to summary of Sams judgment given in para 14 of
the same.

On the otﬁer hand we have a second
set of judgments viz.{i)Joseph John Gonsalves vs.
Union of India ané others, 0.A.732/87 decided
on 28-2-1990, (ii) Hamir Singh vs. U.O.I.
division bench judgment of Chandigarh Bench
reported at 1991(1JATJ 646, and (iii)R.P.78/93
in o.A.szé/go Trimbak Sitaram v. Y.0,I.(Bombay
Behch). The second sat of judgments would
hold the view opposed to what is summarised in
Sams judgment. It is necessary, therefore, to
resolve this cleavage of judicial opinion.

We, therefore,feel that the same should be
settled by constitution of larger bench
consisting of three members. The terms of

reference of this bendh may be as below 2

15, ~ (a)Whether the Railway Board
Circular dated 23-7-74 read with circular
dated 29-12-79 imposed on the Railway Board

an obligation to communicate the related

/%?\\h_instructions to the railway employees

L1990
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individually and where @ railway employee is
able to show that such an individusal communi~
cation was not received, he is entitled to
exercise the option even if he is not able to
fulfil the pre-requisite conditions of

exercising the option;

{bJIf so, whether the option can be
exercised at any stage irrespective :0f lapse

of time since the dates of original circulars;

(c)Whether 2 railway employee
who has not at all represented to the railway
administration rgqarﬁing exercising of option
can claim to exercise option relying on his
knounledge of certain judgments of the Tribunal
which came to his notice at the time of filing
of the ChA.(This_part particularly arises in

present CA'sg)

(d)In the light of the above whether
Joseph John Gonsalves case, Hamir Singh's case
and Trimpek Sitaram's cases were decided

correctly or require reconsideration;

(e)In the light of the above whether
Tukaram Mohite's case, Govind Daji's case and
especially J.A.S8ms case were decided correctly

A}

or reqguire reconsideration 7

16. Let the Registry arrange to send

the record of this and other relevant and
available cases along with a céby of this order
incorporating terms 6f reference for a full bench

/aa +o be constituted to the Principal Bench,NewDelhi

, .lﬂzo/-
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for being placed before the Chairman of
C.AT, at New Delhi for appropriate orders.
Let this be done expeditiously so that the
Full Bench can sit on 7th and 8th August '95

or immediately thereafter,

sl 5 b,

(M.R . KOLHATKAR )
M Member{A)




