IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,

- s i s i T S St S T Sy B T e

(Misc. Petition No.578/95 and 796/95

in _
Original Application No. 822 / 94,
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SH— _ this the i%w#7 day_of -Jiwﬂww}1995.

Hon'ble Shri B.S.Hegde, Member(J),
Hon'ble Shri M.R.Kolhatkar, Member({A).

R.3.Rathod,

"*Dilwara",

4th Fleoor, Near Cooperage

Telephone Exchange, Maharsh€>

Karve Road,

Bombay - 400 021. «.. Applicant.

{By Shri M.S.RamémUrthy, counsel

- for the applicant).

‘V/s.

1. State of Maharashtra,
through the Chief
Secretary, Government of
Maharashtra,

Bombay -« 400 032,

2. Union of India,
through the Secretary,
Department of Personnel,
Public Grievance and
 Pension {(Department of
Personnel and Pensionj,
New Delhi - 110 OOl. ... Respondents.

(By Shri V.S.Masurkar, counsel -
for the Respondents). .

+

{Per Shri M.R.Kolhafkar, Member (A )§

This O.A. has been filed by an I.A.3. Officer
of 1979 batch in connection with his non-promotion in the
context of Disciplinary Enquiry No.7 of 1988. The
applicant had sought intérim relief in following terms:

"(a) that all further proéeedings in the

Disciplinary Enquiry No.7 of 1988

be stayed. ’
{b) that,:%?any event, the Respondehgsmbe

directed to grant the Junior Admini-~ -

strative Grade to the Applicant with
immediate effect;
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(c) that, in any event, the Reépondents

be directed to promote the Applicant

to Selection Grade immediately on ad hoc

basis." ‘
-However, this Tribunal while admitting the O.A. on
-3.2.1995 did not grant interim relief as prayed for,
but directed the reépondents to complete the enquiry
of Progeedings No.7/87 by 31.5.1995. Subsequently,
this Tribunal extended the time for completing the
enquiry by its order dt. 2.6.1995. While disposing of
M.P. No.402/95 dﬂ the Respondents the order was clari-
fied in the context of M.P. N0.495/95 by the Tribunal
in its order dt. 14.8.1995 stating that what was
intended to say by the order dt. 2.6.1995 was that the
enquiry proceedings including the passing of the order
by the Disciplinary Aﬁthority should have concluded
by 23.11.1995 and that this shall be done peremptorily.
2, In the present M.P. No.578/95 fiie& on
15th August, 1995 the applicant has contended that
the department has resorted to different strategies
to prolong the inguiry and therefore the Tribunal
may consider the interim relief initially applied for.
The applicant relies on the case of Navin Singh v/s.
Union of India (in 80/93) in whicazthe af f idavit filed
- conceded that.
by the Respondent Government Government/Navin Singh
who belongéﬁto Indian Forest Servig22when Disciplinary
Proceedings were contemplated against him was granted
Junior Administrative Grade on 1.6.1992. The Junior
Administrative Grade, it is submitted (Rs.3950-5000) is a
non-fuhctional grade to which an All India Service

Off icer is entitled to be appointed byqﬁ;g;lof time
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viz. 9 years in the present case, and the applicant
being an Officer of 1979 batch is entitled to be
considered for Junior Administrative Grade from 1988,
It is further prayed that the applicant should be
considered for proﬁotion to the Selection Grade of
the I.A.S5, viz. B.4,800-570C to which he became
entitled in the normal course on 2;8.1993. According
a similar of ad-hoc appointment

to the applicant ({7 dorder/to the Selection Grade

was issued in the case of S.R.3hinde, I.A.S. vide

notif ication dt. 20.2.1993 enclosed by the applicant. !

| e
Of course, the promotion was on ad hoc basisi/this

was in terms of the then instructiohs of the Govern-—

ment of India dt, 12.1.1988 which lhave since beeh

replaced by the General Instructions of the Governmehf.
of India, Department of Personnel andAdministrative |
Reforms No,22011/4/91/Estt(A} dt. 14.9.1992 (at Ex.'H'}
In thse instructions it is stipulated that there should
be a six monthly review of the cases of the Govermment

Of f icers who Raye dbeen held up for promotion because

of departmental inquiry pending against them. Para

5 of the instructions then goes on to add as follows:

"5, In spite of the six monthly review
referred to in para 4 above, there may be
some cases, where the disciplinary case/
criminal prosecution against the Government
servant is not concluded even after the
expiry of two years from the date of the
meeting of the first DFC, which kept its
findings in respect of the Government
servant in a sealed cover. In such a

- situation the appointing authority may rev-
iew the case of the Government servant,
provided he is not under suspension, to
consider the desirability of giving him
ad hoc promotion keeping in view the
following aspects:-

(a) Whether the promotion of the officer
."4.



will be against public interest;

(b) Whether the charges are grave enough
to warrant continued denial of promotion;

(c) Whether there is any likelihood of the
case coming to a conclusion in the near
future;

(d) Whether dhe delay in the finalisation
of proceedings, departmental or in a court
of law, is not directly or indirectly
attributable to the Government servant
concerned jand

(e) Whether there is any likelihood of
misuse of official position which the
Government servant may occupy after ad hoc
promotion, which may adversely affect the
conduct of the departmental case/criminal
prosecution.,

The appointing authority should also consult
the Central Bureau of Investigation and
take their views into account where the
departmental proceedings or criminal
prosecution arose out of the investiga-
tions conducted by the Bureauf“
3. The Respondents have opposed the M.P.
for interim relief. According to the respondents the
instructions referred to above by thé_applicant viz,
instructions dt. 14.9.1992 do not apply to All India
Service Officers. What is applicable to thé All
I;hia Service Cff;cerSEEEE the instruction No.11030/32/
22/87/AIS (2) dt. 7.9.1987 which Sfejannexed at
Ex. R-l.'nﬁéﬁstate that a member of the Service who
is under suspension againstuhom disciplinary
proceedings are contemplated Cor_ypending on the date
on which he i§ eligible for JAG shall not be allowed
the Junior Administrative Grade during the suspension
éﬁzige disciplinary proceedings are fending.
According to respondents, these instructions
dt. 7.9.1987 issued under I.A.S. Pay Rules, 1954 have

further been revised in respect of manner of
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,EEEEEE;EEEE:}for eligibility for appointment vide

instructions No.11030/22/91-AIS/(2} dt. 10.3.1993
which appear; fas Ex., 'B' to the sur-rejoinder filed

by the Respondents, in respect of the present M.F.

_In other words, the instructions regarding

qonsideration of the Off icers about the ad hoc

promoticn dt. 14.9.1992 (" apply Jonly to Off icers
other than

ieisbeiotrifio ALl India Service Off icers,

4. The Respondents have filed M.P. No.796/95.
on 8.11.1995 in which they have explained the
elaborate procedure reéuirea‘to be gone through
before a State Government can arrive at a final
decision in respect of & departmental inquiry
including the consultation with U.P.3.C. and have
requested to grant 8 months time to implement the -
orders dt, 2.6.1995. The(;;}§3nal applicant has
opposed this M.F. for extension of time.

5. In this U.A. we note that although

Union of India has been made a party Respondent No.Z
they ha%p not chosen to file a written statement.

We are, therefore, not éble to get an author@}é}ive
clarification from the Central Government as to
whether instructions dt. 14.9.1992 which |
well known instructions which were issued consequent
on the Judgment of the Supreme Court in K.V.Janakiram
applied to &1l India Service Cff icers or whether any
similar instructions have been issued in respect of
All India Service Officers. The fact that the
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clarif ication dt. 10.3.1993 does not deal with

these aspect is not conclusive as to nonnapplicability
of para materia instructions, if any, issued in
relation tﬁzgfl India Service Off icers by the Central
Government which will necessarily apply to All India
Service Officers working even in connection with the.
affairs of the State Government. The applicant has
made a categorical averment that although departmental
proceedings Wwere)pending against Shri S.K.Shinde

I.A.5. he was promoted on ad hoc basis to the Selection
Grade and he has élso produced a notification in

this regard dt. 20.2.1992 which we reprcduce‘in

full for ready referenceﬁ

"No,AE0-1162/259/92/X

Government is pleased to promote Shri 3.R.
Shinde, IAS (MH:76) to the Selection Grade
) of IAS until further orders on ad hoc basis,
with effect from the date of this notif ica-
tion in pursuance of the instructions
contained in Government of India, Depart-
ment of Fersonnel & Training's off ice
Memorandum No.22011/2/86-Estt.(A),
dt. the 12th January, 1988.

This ad hoc promotion will not confer any
right on Shri Shinde for regular promoticn,
Government reserves the right to revert

Shri Shinde at any time to the grade from
which he is prometed.

By order and in the name of the Governor
of Maharashtra."

Thié notif ication shows that Shri 3.H.3hinde was én
I1.A,5. Officer and that he was promoted on ad hoc
basis in terms of Department of Personnel & Training
O.M. No.22011/2/86-Estt dt. 12.1.1988. The O.i.

dt. 14.9.1992 in terms refers to the UM dt. 12.1.1988
and is in fact a modif ication of that earlier OM in

terms of Supreme Court Judgment in K.V.Janakiram,

P i
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It is also clear that although the earlier OM
dt. 12.1.1988 has been supersecded by the present
d@ dt. 14.9.1992, the instructions relatiné to
consideratiod:)of (fficers facing departmental
proceedings for ad hoc promotions have not been
modif:ied. In the written statement filed by the
Respondent Government om}6.10.1995 opposing M.F.
578/95(, the } respondents have only dealt with the
case of Navin Singh, 1I.F.5. Officer, but they have
not at all dealt with the case of Shri Shinde.
Regarding Navin Singh the stand taken is that the
charge sheet was actually served on 14.5.1992 and
he was promoted prior to that date viz., 1.4.1692.
According to the case law interpreting the term
service of notice it is now well settled thét the
of initiating of the departmental enquiry
is the date on which competent authority tcok the
decision on the file. Therefore, Navin Singh's
case is notZ}egal authority. We are;however,
not conég}ned with that aspect of the matter., We
are mainly concerned to?ﬁﬁﬁi}that the Respondent
Government have not contradicted the statement of
the applicant regarding Shri 5.R.>hinde's promotion
on ad hoc basis. We are, therefore, required to
broceed on the basis that the instructions of the
Department of Pérsonnel dt. 14.9.1992 do apply to
the applicant who is an 1.A.5. Officer. |
6. Before takingZLiew on the prayers in
M.F. No.578/95, we are, however, required to
dispose of M.P. 796/95 for extension of time because
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if extension of time is not granted then the
departmental enguiry could be nonest. We must

express our unhappiness that the Government has not

‘taken the orders of the Tribunal dt. 2-6-1995 read

with the order dt. 14-8-1995 with the requisite

seriousness. The order dt. 14-8-1995 made it clear

e P— -

that those orders were of a peremptary nature. If the

respondent government had any difficulty in

complying with these orders they ought'to have
approached this Tribunsel immediately thereafter

after watching the trend of the progress of the
enquiry. This they have failed to do., All the same,

it has come out during the course of hearing on
19.12-1895 that the departmental enduigy in fact

has been concluded énd the Enquiry Report in this

case has been submitted to the Government on or about
27-11-1995, The counsel for the petitioner also submits
that his his information is that his client has been
completély exoneratéd in the enquiry but the counsel
for the respondents stated that this is immaterial

s0 long as disciplinary authority has not taken a

final view. CGounsel for the applicant‘all the same ,
would urge that because of the failure of thé
respondents to comply with the peremptary order’we
should restrain the respondents from proceeding further

in the matter of the departmental enquiry.

7. We are, however, reluctant to take the
extreme step of quashing the departmental enquiry
proceedings against the applicant on account of failure

of the Government to comply with our peremptary order.

In this connection we are required to bear in mind

ced9/-
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the observation of Hon. Supreme Court on interpretation
of Section 148 of CPC on extension of time vide
Comhissioner of Income Tax, Jullundur v, Ajanta Electrisals,
Punjab, JT 199%5(7) SC 429. Although the CFC does not
in terms apply to proceedings under the A.T. Act it
- Lin edd. w :
can be called/when the problems faced:are similar.
Section 148 of the CFC provides that where any period
is fixed or granted by the Court for the doing of any
act prescribed or allowed by the Code, the Court may,
in its discretion from time to time, enlarge such pericd
even though the period originally fixed or granted may
have expired. The eourt quoted with approval the observa-
tion of the Supreme Court in the case'of Mahanth Ram
Das v. Ganga Das AIR 1961 S 882 as below:

"The procedural orders though peremptory

\ (conditional decrees apart) are, in essence,

in terrorem, so that dilatory litigants might
put themselves in order and avoid delay. They
do not however, completely estop a court from
taking note of events and circumstances which
happen within the time fixed."

8., Taking account of various steps detailed by

the respondent government, we direct that the decision
in respect of the applicant in terms of D.E. No.7/88 should
be taken on or before 33—4-1996. M. P.796/95 is thus

disposed of.

9, We also direct that theGovernment should consider
the case for adhoc promotion of the applicant to the Junior
‘Administrative Grade and thereafter to the Selection Grade
in terms of the Department of Personnel O.M. dt. 14-9-1992

especially para 5 thereof by convening a review DPC,
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if necessary, within six weeks of the communi~

cation of this order. M.P.578/95 is disposed of.

Mk llatler o ik

TH.R.KOLHATKAR ) (B.S.AEGDE)
Member(A) Member(J)
M/B
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