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Dated this the 2 day of O6eber  oppn,

CORAM : Hon'ble Shri B.M.Bahadur, Member (A)

Honhle 8hri S.0L.Jain, Menbher o)

Arun Vinayak Tungare,

R/o Tambang House,

NMear Chavodi, Nerul,

Tal. Farjat, Dist. Reigad,
Maharashtra. cws Applicant

By Advocate Shri M.5.Ramamurthy
V78§,

1. Emplovess State Insurance
Corporation, Panchdeep
Bhavan, Kotla Road,

New dekhi.

rd

« The Sscretary,
Govt., of India,
Ministry of labour,
Hhram Shakti Bhavan,
Maew Delhi.

Chairman . Standing Commities.
Emplovess State Insurance Dorp..
ESIC Building, ¥otla Road,

Mew Delhi.

4, BDirector General.
Employess State Insuwrance
Corporation,FSIC Building,
Fotla flnad, New Delhi.

Si. Deputy Administration
Officer (Yig), ESIC,
Panchdesp Bhavan,
Faotlia Road, New Delhki.
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6., The Financial Commissioner,
ESIC, Panchdeep Bhavan,
Kotla Road, New Delhi.

7. S8hri H,F.Rane,
Jt. Regional Director,
Sub~Regional Office, ESIC,
Panchdeep Bhavan,
Ganesh Peth, Nagpur.

8. Shri BRarahate,
Insurance Inspector (L),
Sub Regional Office, ESIC,”

Panchdeep yBhavan, T
Ganesh FPeth, Nagpur. «.. Respondents
By Advocate Shri V.D.Vadhavkar
for Shri M.I.8ethna
ORDER

{Per : Shri S.L.Jain, Member (J)

This is an application under Section 19 of the
ARdministrative Tribunals Act, 1983 for a declaration that the

applicant has not pleaded guilty to the charges levelled against
“Vhz gaid *

-

him under Memorandum of Chargesheet dated 25.5.1990, T o

ck””}ifmitl"ﬁ:,‘ - o r e . . ) . “
- Tas" well g5 the! Enqu;rx_'ﬂfflcer s report ‘dated
3.4.1992 are unsustainable in law, that the Enquiry Officer had
acted with bias, prejudice and 1in a cunning and treacherbus
manner with the active connivance of Shri Barahate brought iﬁ as
the defence assistant and that the so-called enquiry conducted by
him and the report submitted by him are bad in law, null and
vhbid, the order of dismissal passed by the disciplinary authority,
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order in  appeal and in Revision dated 7.7.1992,
1.4.1993 and 17.12.1993 respectively are malafide, arbitrary, bad
in law as well as mull and void with a further declaration that
the applicant contirnued in service of the Corporation without any
break and with all attendant benefits of seninrity, promotion and
emolunments as if the impugned orders dated 7.7.1%92, 1.6.1993 énd
17.12.1992 have not been passed. The said orders are sought to
be guashed and set aside and applicant be reinstated in service
with full backwages with proper fixation of pay in the scale of
Re . 0001208 (2000-3500) as prayved for in his representation dated

16.18.19272 along with the consequential monetary benefits.

2. The applicant was serving as Manager, Grade I (Gazetted)
in Tamil HNadu regior. He was served with chargesheet dated
23.95.1998 issued by Director General of Employess State Insurance
Corporation in respect of the charges to his earlier posting at
flkola. Atter appointment of the Engquiry Officer Shri
S.R:8rinivasan, who retired subseqguently, Shri H.F.Rane was
apppinted as Enquiry Officer. After submission of the Enquiry
Officer’'s report, the disciplinary authority awarded the penalty
on 7.7.1992 of dismissal of the applicant from service. An
Appeal was filed against the said order which was also dismissed
vide order dated 1.6.1993. Revision against the said order was
filed, which wase decided on 17.12.1993% rejecting the same.
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e The applicant was served the chargeshest dated 27.5.1998
which contains 11 charges. Charges I te VI relates to certain
small pavments made to the inswured persons, Charge VII relates to
ron submission of immovable property details, Charge VIII relates
to non-submission of ACRs by the applicanmt alongwith his own for
the years 1986 and 1987, Charge No. IX relates to allowing to
join duty to aone B.S.Ghoral in viplation of the order of the
Joint Regional Direatmr; Magpur, Charge Nos. 180 and 11 relates
tn failure to furnish reply to show cause notice dated 83.9.1987
ard 1?.11.1@8? respectively. The applicant replied to  the
chargesheset by pleading not guilty. After appointment of the
Enquiry Officer in preliminary enguiry on 5.12.1999 ageain he
pleaded not guilty fto the charges. Qhen Srinivasan, Enguiry
(3fficer retired, another Enguiry Officer Shri H.F.Rane and n#ew
Fresenting Officer were appinted. The hearing date was
2F.9.1991 which was adiowned to 6.1.1992, on the said date again
the applicant pleaded not quilty to the charges. The hezaring
date was fived on 27.1.1992, Z2.2.1992; on the said dates, with
the connidvence of the Enguiry foiﬁer Shri J.DBarahate
approached the applicant to act as his Defence Assistant to which
the applicant agreed. The Defence fAssistant Shri J.D.Rarahate
pursuaded the applicant to plead guilty to the charges levelled
against him so  that the superior cofficers shall take a lenient
view in awarding penalty. On this assurance, the applicant on
F.2.1992 i alleged to have pleaded guilty to the said charges
while in fact bhe has not voluntarily and legally pleaded guiify

to the said charges.
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4, The grievance of the applicant is that on the assurance
of Shri J.D.Barahate who was in connivance of the enguiry officer
who assured that if he pleads guilty to the charges. lenient view
in awarding the punishment will be adopted. On this assurance,
he pleaded guilty to the said charges which wag even not a proper
plea of guilty but also obtained under promise. As the applicant
has denied the charges, and after his denial, the Enquiry Officer
Shri S.R.Srinivasan, who subsequently retired was appointed and
on S$.10.19980 again he pleaded not guilty to the said tharges
before Shri 5.R.S8rinivasan, hence, there was no occasion to  the
applicant to plead guilty except on the assurance given by Shri
J.D.Barahate, the Defencel Assistant. The Enquiry Officer
submitted his report dated 3.4.19922. The applicant was served
with 2 notice of the Enquiry Officer’'s Repoft and he pf%ered no
comments against the  =ame. The disciplinary authority awarded
the penalty on 7.7.1992 removal from service without application
aof mind. In appeal, he requested for an opportunity of personal
hearing and the Appellate authority failed to afford personal
hearing and also dismissed the appeal without application of
mind., The applicant moved the Revisional authority and the
revision was decided on 7.3.1992 by authority not competent to
decide the same without considering the several qgrounds urged in
revisipn, The charges as stated above were of different nature
and vague one. The authorities passed the non speaking nrdefsg

hence this 04, for the above said reliefs.

-
0% 7 - N
- vab/—



Ak
r

=

Z. The Respondents have vesished the claiam of the applicant
and prayed for dismissal of the 5& wikth costs. [& is necessary Lo
state that bthe RBespondenis have ot filed 3 detailed written
statement and they have filed only the written statement Spposing
Lhe admission which iz signed by Shri T.M.Joseph. Depuiy Begional
Birector, Bombay. Beforse we procesd 0 sxamine the case on
merits, it is necessary Lz menbion thai Stei H.F.Rane;, who was
the Inquiry Officer and Stwi Barahate, who was the Defence
Assistant 1.2 Reapnﬁdent Mos.? & 2 respeciively in the pressnt
case, hawe not filsd any wrltten statement in respech of the

allegstions lsvelled by the spplicant against them.

&. Thae Applicant r&giieé to the charge sheset by plesding not
guilty., After appointment of the Inguicry Jfficer, again on
SAL2/78, he pleaded ot au il by to fhe charges. Shir i

S.R.5rinivasan «ho was the [nouicy Q?fiﬁer had retired thoveafter
and Shei H.F.Rane, REEﬁﬂﬂdEﬁ%l Mo.¥7 was appointed as inguiry
officer. The hesring date wss fimed g5 2377570 which wss
adjourned to SALAFE. Oa the said date 3gsin the spplicant
pleaded not guilty. The tearing date was fizmed oo 27710998,
IF25F2 ard on /252 the applicant is ssid o heve asdmitbted the
chatges levelled sgainst him. [ ic suffice to say that after
retirement of Shei Srinivasan, when Shei H.F.Rans was appoinited
as Inquiry OFfficer, Lt w33 nelther necessary nor  peErmissible Gy
ke or  law to conducf the s=oguiry afresh. i this vespect,
Employess State Insurance Qorporstion (Staff and Conditions of
SErvice) Regulations, 1259 . Procedurs for  Loposing @minge
penalties alongwith Rule I which is for imposing major  penalties

sub clauvse (21} is worth mentioming which Is s wunder:—
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2. Wherever any inquiring authoribty, atter
having heard and recorded the whole o any part
of the evidence in an inquiry. ceases toc exercise
Jurisdiction therein; and is succeeded by another
ioguic Lg authoribty which has, and which
exercises, such jurisdiction, the inquiry
authority so succesding may act on the evidence
s0 recorded by ifs predecessor, or partly
recorded by itcelf,

Provided that if the succesding inquiring
authority is ¥ the opinion  that | further
examination of any of the »iltnesses whose
evidence has already been recorded is necessary
in the interesi of justice, it may recall,
examine, cCross—exasine and re-pxasine any such
witnesses as hereinbefore provided.

7. On perusal of the =ame, it is clesar that the jurisdictiom
of the succeeding Impuiry Od4ficer is only in respect of ithe
svidence recorded by his predecesszor and none else.

8. It iz true thst the spplicant has sigrned the charges
ievelled against hie ztating that "Y aceepi the charge.” This
jact camnot be taken initoc consideration iﬁ ispliatzon for the

resson that on the caoe date a2t the zame Ltime o0f sccepiing the

s

charges, b2 bz sSobheitted & letter dated ZAE/92, the omalerisd
portion of the z=aid letier which Is contained ino para 3 & 4 i=

worth menticoning which is as under:i—

I woluntarily and uwiconditionaly plead
guiity for all the charges levelled anainst me
and ‘humbly reguest you to kindly pardon e for
the zame. 1 have further to submit that these
omissionr and mistakes were otcured only because
of the mental disturbance on acepunt of family
problems.

1 have to submit that sy husbie reguest
cf taking Jenient viewm in awarding the punishment
in my cCase may kindly be conveyed Lo the
Disciplinary Authority for which act of kindness
1 shall remain highly obliged.

S
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2. On perussl of the same Lt Is wade ouib that the spplicant was
mentally disturbed on account of family problems, Request for

pardon and taking a lenient view in awarding the punishasnt was
mads . This leads wus by arvive Lo a3 prima facie finding thst
before making the alisged asdmission, the applicant was in  the
hope that either he will fenient view will e teken on acoount of
the reasoning given by him [f s worth menbtioning Ehat the
applicant who has denisd the charges not for once btub  for these
times asubwmits such  an aikegad admission of guili, the resson
behind (L was necessary tn. be smamined by Lhe Appellists
Authority, befors who this poinkt was vralsed by the appliicant.

L. Bf¥fer considaering the said fact, the Appelliate Guthority
recaorded the finding "Thers s nothing in the documents to show
that the fnguiry Office induced or compeliisd him Yo plesad guilty.
The gleading in khis ragerd is thersfore wibthoul saphasis.

Lt The learned ﬁgﬁﬁaei for Che applicant relied on (19922 2@
ATC 824, G.¥ishmanathan YWis., Chief Bxecutive Heswy Water Board
and Another, Bombay and argued that an adeission cannot be acbed
upon if Lt is giwen onn a verbal assurance bo the enploves that e
winlid Bs aswardsd lenmient punishment but the assurance is not
hounouraed. On the sams analogy, b argued that 1t wss necsssary
farrthe Bppeliate futhority o have snguired indo the mabber and
then o arvive o & conclusion. For a?riving o a conclusion

L rEcessary, an enguiry gught to have besn held 1Ff there are

crival contentions of the parties in thiz respect. Even Lthe

Appelliate Buthority faiied to cail the coosments of @eap&nﬁemt
Mos.7 & 2 in this respeck. Hence, the Gpp=liliate ﬁuthﬁfity
according fo him failed to discharge the dutiss, We agres to the

submission wmade Ly the Learned counssl for bthe applicant in wview

—
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of the facts and circumstances narrabted above.
12, The appeal was decided by the Chairman, Standing
Committee, Enployees Stakte Insurance Corporation. The applicani
submitted a revision petition agalnst the same. [t was decided
on L7/7/12/9% stating the fact bthat a5 per regulation L7 of £5IC,
tStaff and Conditions of service) Regulations 1957, 3 appeasl
lies against the order of Chairman. The present petition iIs
against thwe ordec ot Chairman snd therefore oot ademissible, 4
revision petition is always against the order of a subordinate
authority, the power o vrevise any order of a subordinate
authority [ies with the Chaiecman.
L3, Regulation 22 is worth wmentioning which is 335 under:-

REVIEM-(1) Notwithstanding any thing contained in

these reguiations; 1in the case of an oarder

imposing any of the penalties specified in

regulation i, the authority to whom the first or

the second appeal in relation to such order lies

may at any time, either an his or its own motion

or atherwise calil for records of any inquiry and

review any ardoer made under these regulations and
MAY —cwee=

On perusal of the same we are of the considered opinion
that +this provision apﬁ]ies irrespective of notwithstanding
anything contained in these regulation=. The only bar which is
by sub clause (2) iz that guesticon for review shall be examined
only after the dizposal of the appeal where =zuch appeal has bzen
preferred. The authority who has dealt the appeal can also
re~examine matter in revisw. Thus, the Respondents have refused
to exercise the powers vested in them.

14, The Learned Counszel {for the applicant relied on AIR 1941
SC 1870 Jagdish Pracad Saxena V/e=. The State of #Madhya Bharat and

—
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.receipt of the copy of the order and 1§ further Erpyuiry is

1t
argued thst if stsements doss oot amount o clear  adsissions  of
-, they rcannct fE  acted wpon. We agres to the submission
made by the Lesimed Counsel for the ﬁ#pliﬁant arnd we direct that
while examining the case of applicant, the suthovities are

axpected to examine that whether the statement dated 727797 also

amounts bto admission of guilt ov not.

1% [¢ we peruss the notice given by the Discigplinary

e

Guthority to the applicant, LL doess nobt specify  the proposed

penalty. [t was necessary L0 wiew of abowve regulstion (2&2010)06D

mhich 15 a3 undey:-—

{b} give ihe ewplovee a notice stating the
penaliy proposed to be imposed on him and calling
upon him io submil within {fifteen davs of receipt
of the nptice or such further tise not exceeding
fifieen days, as may be allowed, such
representation as he may wish to make on ihe
proposed penalty on the basis of the evidence
adducetd during the inguiry.

&, fiz the matier now reguires consideration on allegations
of conivancedftomspiracy between the Inguiry Officer and the
defence assisztant along with whether admission amount to ouwilt or
not, the matter deserved to be resmitied to the Dizciplinary
Authority for proceeding in accordance with the observations made

above.

7. In the result, the order of dismis=al order in appesl and
revision dated 757792, 14853 and 17715793 respectiwely are
auashed and gt Beide. The matter ie rewmitisg 1o the

Disciplinary Authority io examine whether thers was & Clear
admizsion of the goilt of the-apgiicant,&nd whather it wmas né
obtained by conspiracy beitween the defence acsictant aﬁé_ {hé
Inguiry fHficer with an assurance that a lemient view in awarﬁi; N
the penalty shall be granted. 6z the matier iz too eig, ﬁt if
gxpected that neceszary owders  shalil e oo bé th;
Disciplinary authority Mithing’“twﬂ months,  froum. the date of

necessary, 1t s=hall be compleiled within 3 pericd of =iz months

thereafter. No orgder as i6 coots.
oo’ — /guwé‘
1S L.JAIN) U & 3 .- o ¥
MEMBER{3) MEMBER{A)
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