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By Advpcate Shri L.M.Nerlekar
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i. Union of India through
Divisional Railway Manager
Central Railway, Bombay VT.

2. Assistant Mechanical Engineger,
Central Railway, Bombay VT.

I Senior Divisional Mechanical
Engineer, Central Railway,
Bombay WYT. «« Respondents.

By Advocate Shri 5.C. Dhawan.

R DER

(Per Shri S.l.Jain. Member (J)3}

This is an application under Section 17 of the
Administrative Tribunals 6ct i?BS sesking for guashing of the
arder of the Appellate Guthority dated 3.11.1973, confirming the
penaity of removal from service inforced againat'the applicant by
the Disciplinary &uthority wide 1iifts order dated 24,172,172
slonwith a declaration that the applicant continues 1o the
zervice, entitled to all conseguentizl benetits including
backwages and continuify In sSrwics.,

e The applicant w3s working as Substitute Fhalasi undse

rizge SBuperintendent, Boobsy Y1 on 30700783 in the Grade of
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Fs. 176 - 232 (B3, on ZB.6.1787 3 mens was issusd alleging that
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tee had produced forged casusi labour card No. (S@0469 in order  to
get himself éppointed i regular service of Substitute Khalasi
CfEuxhibit ). On 28.6.1787 he submitted & representation and
requested to supply him copies of the documents relied by the
Disciplinary Authority, he alcngwith. his ARE inspected the
documents on 2.8.1987, submitted the reply to the charge sheet
dated 12.7.178% denied the allegations levelled against Him, he
was supplied with the copy of the Enquiry Officer's report and
represented against the same, The ﬁiéziﬁiinary Ffuthority held him
gullty and passed the penalty arder. of remsval from service.
ﬁgpeaiéd against the same which was rejected by the fAppellate
Authority vide order dated T.11.1993.

I The grievance of the aspplicsent is that he was not
supplied the copies of the documents relisd by the Disciplinary
futhority, Casusl btabour Card Mo. 158445 was issued by the staff
working in PW ['s office Trombay, o presenting officer was
appciﬁted, the charge sheet do  not cagtain the names of the
witnesses, still the Enquiry Gfficer examined five witnesses
ramed M.J. Patil, D.R. Ballal, B.N. Varde, 5.5. Pardeshi,
5.8B. Fagi. The charge wmemo contains two documents but the
Enquiry Officer took into cansideratinn the other documents, the
witnesses were examnined without informing the applicant well in
advance and was taken by surprise. The aspplicant was cross
examined by the Enquiry Officer, The applicant was not svamined
after the prosecution evidence was over. The Enquiry Officer’s
finding which was based on no evidence was accepted by the
Disciplinary Authority wiﬁhuut application of mind. The Appellate
Authority also decided the appesl without application of mind.

Hence this 08 for the ahove zZaid reliefo.
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4, The respondents resisted theclaim and alleged that the
application 15 mis-conceived and not maintainable as the
applicant has suﬁpf&ssed the material facts., The applicant has
not come  with clean hands. The Tribunal has no Jurisdiction to
re-assess and re-appreciate the evidence. Relationship of master
and servant came into #xistance on  the basis of the fraud
committed by the applicant by producing forged casual labour
card. Copy of the documents relied in Oharge sheet were supplied
to the applicant. After guihg through the documents the
applicant relied to the charge ﬁhmetc The applicant himself
desired to examine the witnesses and the witnesses were sxamined

during the course of the enquiry. The applicant was afforded an

opportunity to cross  evamine the same. No  statement were
recorded earlier and rnt given to the applicant. The applicant

was questioned afiter the Rrosecution evidence was over, Herce

Prayed for dismissal of the 0A alongwith costs,

B The learned counsel for the applicant relying on 1998 (13
ClLR 1280 Radhakrishna Betty VE . Deputy General Manager
{(Disciplinary Authority), Indian Overseas Bank, Central Office,
Madras & Anr. has argued that in the present case e Presenting
fficer was not appointed. though it is mot necessary to appoint
the Presenting Officer, In such circumstances, role of the
gnguiry officer is an important person and on him depends whether
enquiry would be fair and impartial deserves to be examined. He
further argued that an enquiry officer cannot play a role of

prosecutor, if he does, enquiry proceesdings would bhe vitiated,

My o
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In this respect, he relied on para 11 of the judgement which is
as under -

" In a departmental proceedings the inguiry
officer is an important person. When he is the
key person, on  him depends whether the encuiry
would bhe  failr o or  impartial. Mo doubt, the
Inguiry Officer does not function like a Court
antd its proceedings also cannot be equated with
the proceedings of  the Court. Further
strict rules of Evidence Act would rot  apply  to
its proceedings but certainly the principles
which are based on the rules of natural justice
would definitely apply. Certainly the inquiry
officer may obtain all information, material for
the points under engquiry from all sources and
through all channels without being fettered by
rules  and procedure which govern the proceedings
in the Cowrt. The only aobligation which the law
caste upon them while eliciting the truth cannot
go beyond his limit as an  Inquiry Officer and
play the role of a Prosecutor giving an
indication that he was not fair and that he was
biased. The Suprems Court in the case of
Meenglas Tea Estate v. The Workmen, AIR 1963 80
17192 1963-11-LLJ-E92 (80), has laid down that if
the inguiry officer also acts as a Prosecutor or
witness then there is clear violation of rules of
natural justice and his findings are liable to be
set aside,." :

Orn perusal nf the same, we have to arrive at the conclusiorn that
e 0L et
while visiting the truth, whether the enquiry officer has gone
beyond his limit and plaved the role of prosecution giving
Y
indication that he was notiand that he was biased.

& a On perusal of Rule 9 (9)(iv){(c) we are of the considered
opinion that it is left 'to the discretion of the disciplinary

authority to appoint a presenting officer to conduct the enguiry.
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7. The learned counsel relied on 1984 I1 L.L.J 224 Rajinder
Kumar Kindra vs. Delhi Administration & Ors. and argued that if a
domestic enguiry findings are based on no evidence or on
conjectures and surnises, enguiry is vitiated.

" It is well settled that where a gquasi-judicial

tribunal or arbkitrator records findings based on

o legal evidence and  the findings are either

ipse-dexit or bhased on conjectures and surmises

of the authority concerned, the enguiry suffers

from the additional infirmity of non-application

of mind and stands vitiated. The Industrial

Tribunal or the arbitrator or a guasi-~judicial

authority can reject not only such 4indings but

also the conclusion on no legal evidence or 1 it

ig merely based on surmises and conjectures
unrelated to evidence on  the ground that they

We agree with the said proposition of the law.

a. The learned counsel  for the applicant relied on 239.

SGwamy’ s CL Digest 1992Z, Baikunthanath Sethi vs. Union of India &

Ore. decided by CAT Cuttack Bench which lays down that "mers
place

suspicion cannot take (of proof and guilt inferred in domestic

engquiries though standard of proof is not same as in criminal

trial. We agree with the said proposition of law.

R The learned counsel Ffor the applicant relisd on
484 . Swamy's Ol Digest 1995/2, Khairati-Lal v&. Dommissiongr of
Folice, Delhi & Ors., decided by Frincipal Bench, New Delhi which
lays down the proposition that when the finding of the enguiry
officer is not based on sound reasoning and is  perverse,
dismissal of the delinquent cahnmt he sustained. e are in

agreement with the said propogition of law.

/
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1a. The learnsd counssl for the applicant relied on 1986 I

.t d. F7t Anil Yuwmasr vs. Presiding Officer & Oers.  and avgued

]
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the duty of the enguivy officer to apply his mind td
the evidence and given corclusions supporbed by ©easons ared  LF
enguiry officer giving ipse-—dixit conclusions, the fiﬂding ¥
enquiry officer and thereafter of Disciplinary Suthoriby based on
such enquiry repoct is unsustainable. We asgeees with the ssid

proposition of law.

31, e roceed to ezaminge the case in hand keeping in mind
F

the above referred proposition of law.

12, The applicant has contended that he was not suppliied wmith
the copy of the documents. On perusal of the record, we find

that there is n acknowiedgement of the applicant regarding

o

receipt of the charge semc along with the documents. In addition

s

to it, in 8 preliminary enguiry in anzwer io the Ouection MNo. 1,

e

he has admitied that he has received the copy of the chargezhee

and the documents. In anewmer o Ouesticn Mo. 4 whether he manis

in

any aéditimné} documents from the defence point of viewm, he ha
-gtated that the said documenis were éupplieﬂ. Thus, the ground
that he was not supplied with the copiss of the docusments relisd
by the disciplinmary authority fails. It is snffice to =ay that
the applicant has come io the Tribunal with falze pliea in this

respect.
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13, Casual Labour Card was issused by PWI, Trombay. It i=s
true that the said Labour Card was not the part of the documsnis

attached to the chargesheeslb.

14, In view of the decision already referred sbove,
Radhakrishna Setty vs. Deputy Gonsral Manager, Indian Dwerseas
Bank, Central Office, HMaderas, reported In U778 [ CLAR 128@, it is
not necessary that s Presenting Officer wust e  appointed for

condurting the snguiry.

Lh

o the grievance that during the

it

. The applicant has &l

(27

course of enguiry, the enguiry officer examined the witnesces
whose names. were not menticned in the chargeshest without
informing him well in advance. On perusal o  the disciplinary
proceedings  $ile, we find that 1the witnesses examined by the
engquiry cfficer were the witnesses which were askegd Ffor by the
aép}iaant. it iz suffice 1o Etate that during the course of
enguiry the said miilnesses were eramined by the enguoiry officer
and an opportunity to cross-examine  them was afforded to the
spplicant. Thus, the procedure adopted by the enguiry officer
was not proper one. The enguiry officer ought to have permitled
the applicant io sxamine the said witnesses and then o ascertain
the truth. He was mithin hiz righiz to put such guestions a5 @ay

he relevant 1o the iszsue.
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labour for the period 0181979 and casual labour regisher L

para & (3 of his report which was aot broughi on record duriosg

the course of procesedingS. Hencs, it iz held that the enguiry
afficer has babken into considoration bthe ssiraneocus wmabier.

1F. On perusai of the snguivy procesdings, we 3ve of the
considered opinion that the aspplicant was =W S LvEd EX -1l

ronclusion of the prosecution witnesses. Hence, the said ples of

ux

the applicant is  false to his bnowledge. [t is to be mentionsd

that the said evawminastion was ool proper as the engquivy officsr

L

put Ouestion Mos. 5.4,5 to the applicant which cannct said to be

the part of the prossecution evidence and by perusal of  the
same, LI can be said that the enguiry officer played &he role of
prosecufor by cross—examination of the aspplicant.

ig. The learned counsel for the spplicant argusd that it iz 3

case of o evidence. Henoe, Lt becomss necesssary o oo therough

the ewvidences on record without aspprecisting L.
17, During the course of enguiry, Shei B.JF.PF3bil was sraminesd

on ZB.6.17FF, further eswamination on (G.7.0791 and agsin recslied
for further examination on EF.8.13F%2. Shri S.5.Fardesi and Shei
P.E3.G8aitonds were suxaminsd on 708010371 Shei D.E.Ballal was
sxamined on 8.3, 1972, Ehri P.R.Ballal was re-szamined on

22101775,
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28, 1f we peruase the ewvidenoe af Shei M.J.Patil who first
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claims that the applicant did mot approach his but b

the Head Clerk. fn cross-Sraminstion when e was further calied

for examination, he has  to adwit that the agplicant has
approached him &3 divected by O.5. slong with Casusl Labour
Card. He has seen his service card and he did not suspsct  that

it swas forged casuasl  labour  card. Sheri D.8.Bailai in whoss
period the spplicant was appointed on the basis of  th a1 legsc
forged casual iabour card ad dmits Ehat he has ioterviewsd the

shour card and he did oot

e

zogplicant who has produced the Casual

suspect LS genUloS EEs. He further =stated that if was oot
verified by this office nor was L thesre any machiner awallabis
with C.3.%W.7. for such werification. He sdmits Ethat the

applicant fas produced letesr dated I2.7.1983 addeessed  to
Sdditional D.R.M., BBYT rseguesting §for employment a5 Casual

1 abour .

i, Thyi  W.M.Yarade siates thai letter daisd

izsued by his office. He zdmitz  that register in respect  of

proguces the register and siates that casusl Isbour Ccargds wers

jzeued on  demand froee the  Ilaboursrs. He is not akls to =tate
about the esistence of the unit at the relevant time. Where he
was ashked to answer the guestion, "Ouestion 3 It is ohserved from

wour office Ietter cited above that the Card do. 108840 mas pDx

—

not issued by vour office. Do wou agree T The answer wss, it
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was not iseusd by this office and ao forther coomes snbs  about the

josued frow PHI confirvae and the answsry wWa3s this officser has

iocoued some card  to PRI (SWTHI.  This unit was bnown previously

a5 S.4W. He clarified that this is a5 per record. A0 avsweEr pn
further guestion : Flesse say whether PUI, THR was working under
the jurisdiction of Bucn.DRE. The answsyr «as I oawm ook awaré o F
this. Thuz, his ewvidence L3 only Lo the effect that no casusl

! abour card was issusd from his office to the applicant  but his

cffice has issusd soms card | to PRI SWTH, BY. which was bnowo

2. S.5.fardes) claims that he has verifised the casual labour

rod and aft werification he has submitied the report Lo his
office, When e was askhed - Have you D= ally weritisd the
record and the answer is - ¥Yes. But during Cross-Suaminalion,

d

1§t
e
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i

after perusal of the slieged casusal labour card, he states

)

therse wis no post of PRI TH, 8v. a3t that time and in Ehis

respect, he has ovally made engquicies with WL TT, By and got

confirmed orally from Ewen (L) DB Thus, statement of Shei
S.5.Fardaesi leads ws nowhers. P.5.5aitonde was an emploves Lo
the office of bthe recruitment and he tstes nothing asbout Lhe

forged casual labour card but only states about the person

folding post Shei M. J.Patil, D.R.Ballasi and other smployses.

’ ct{}-e!—
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are of the fire opicion that there is no svidence on the
which one can arvies Lo s conclusion that the applicant

this IS

i

I wview of our finding In earlise parsgraphs,

Fficsr has playved the role of grosecubor,
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taben into concsideration the sestransous msbbter without notice &o
the spplicant, adopisd the procedure not boown o law and iz &
case of oo svidence,

" 25, In the resuait, Q.54 iz &ilowmed. frder of ihe
gdisciplinary asulthority and the sppellats suthoridy dated
F8.12.19%7  and A.11.39%90 respeciively deserwves too be guashed and
iz ordered to be guashed snd =et sside. It iz ordered  that the
spplicant  be reirnststed in service within & perisd of three
months frowe the date of receipt of & copy of this order wmith  alld

- - "
conzeqguentisl bensefits inciuding bachk  wapes. Mo corder a= io
cost=z.,
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