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CENTRAL ADMINISTRATIVE THIBUNAL
MuUMBAI BENCH

CRIGINAL APPLICATION NO: 1085/74

CORAM:

'fihduWL
DATE OF DECISION: / /2000

Shri Ashobk Shahaji Hivrale . _Fpplicant.

Shri S.V.Marne
o e Advocate for
Applicant.

Yersus

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ Respondents.

————————————————————————————————— Advocate for
Respondents.

Hon " ble Shri B.N.Bahadur, Member{A)}.
Hon ' ble Shri 5.L.Jain, Member(.])

abp
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other Benches of the Tribunal?
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH
ORIGINAL APPLICATION: 1885/94
paTED THE __ 1" DAY OF JUNE 2000

CORAM:HON "BLE SHRI B.N.BAHADUR, MEMBER{A)
HONBLE SHRI 5.1 ..JRIN, MEMBER({.D)

Shri Ashok Shahaii Hivrale

Switchman, Jalgson,

Central Railway, residing at

Cr/o:Railway Buarter No.

RB-I11/5382¢RB}, Railway North

folony, Bhusswal,

Distt.Jalgaon. .- PBpplicant.

By Advocate Shri 5.¥.Marne

Vos,

1. The Upion of India
through the General
Manager, Central Railway,
Bombsy Y.T., Fombay-1.

P, The Additional Divisional
Railway manager,

Central Railway,
Bhusawal, -+« Respondents,

By Advocste Shri 5.0.Dhawan.
{ORDER)
Per Shri 5.1.Jain, Member(.J)

This is an Application under section 19 of the
Administrative Tribunals Act I?Ag;, to guash and set
aside the punishment orders Annexure a.1, A.3 and A.4 and
Chargeéheet Annexure 6, with & declaration that the
applicant is entitled to be promoted as Goods Guard by
opening the sealed cover in respect of LPC Exsmination
and promote him or alterpatively i¥ the DFD has
considered the chargesheet Jissued to the applicant

direction to the Respondents to reconsider the case by
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holding Review DPC as the épp]icant'has already cleared
the written test for the same, declaration that the
suspension of the applicant is illegal should be quashed
and set aside with consequential benefit of arrears.

z. The applicent was working at Kherwadi Railway
Station from July, 1992 as a Switchman in the (Operation
cabin A&B, on 2551051972 he was working in cabin A from
16 hours to 24 hours. A chargesheet dated 2875718752 s.¥.
11  Ffor minor penalty was issued ito the applicant in
respect of point 15.8 of the main 1ine connecting down
lopp 1ine which was in respect of 2551871992, The said
chargesheet {Qgs issued by A.0.M. {5) BSL which was
withdrawn on 3IA1171992 wvide Annexure /8.8 by the same
authority, The Chargesheet dated 287187798 which was in
respect of minor penalty {(5F.11Y 3 new chargesheet
Annexure A.7 was issued to the applicant on I/11519%92 for
Major penalty (5F.5). The said chargesheet was withdrawn
on 1451271997 wvide order Annexure A.5 by EBSL. an
14,712,193 the third Chargesheetl Annexure A& was issued
by DSO BSL (S5F.5). After conducting the enguiry 1in
respect of the 3rd chargesheet, the applicant was
penalised vide Annexure A.4. The appeal against the same
was dismissed on 7th June 1994 vide #Annexure ASJ. The
REviewing Authority reviewed the matter suo motlo, after
issue of a notice dated 12/57/1999, ABpnexure BA-F for
enhancement of the penalty, order on reivew was passed on
16,°9/.1998 Annexure A.1.

3. Applicant has during the course of arguments
challenged the said penalty orders on the ground that t@e
authority issuing the chargesheet was not competent to‘
issue the same and an order cancelling the chargeshget

dated 28518519 vide order dated Z/117°1998 vide Annexure

Sy - 3.
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A.8, chargesheet dated 3/11/1992 cancelling the same
vide order dated 14/12/19%2 vide AnnexureVA.S has not
~Thak” v |
specifiedkthe cancellation Is subject to issue of a fresh

/
chargesheet or reserving right for issue of a fresh

Sheet~ .
chargesheet hence fresh chargeAcannot be Iissued.

4. The rest of the allegations regsrding violationfgﬂ
of bracedure and suspension being iliegal has not besn
argued during the course of afguments.

5. The Respondents have resisted the claim of the
applicant firstly;'cn the ground that the applicant has
not exhausted the remedies under the service rules as he
has not filed any appeal against the‘ order dated
1167971994 though entitled to file the same, hence the
application is premature and liable to be dismissed. The
grounds raised by the applicant are also resisted by the
respondents and prayed for dismissal of the 08 along with
cost.

. The first and second charge sheet was cancelled

[N

on 371171998, wvide SBnnexwre a.8 and 14.1251F92  vide
Annexure &.5 hy AOM (6G), 8., DS0 respectively. On
perusal of Annexure A.8 and A.5 it is clear that no right
is reserved for stuing the ¥resh chargesheet.

7. The Learned Counsel ¥or the applicant relied on
order passed by this bénch, in OR.ND.&F5592 on 1857°1993
in case of FK.Rammamurthy vs, Union of India and Ors.
which laid down the proposition that uniless there i1s &
power in the disciplinary authority by virtue of the
rules or Administrative instructions to give another

'994'
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chargesheet, on the same facts, after withdrawing the
first one the second chargesheet wii] be entirely without
Jurisdiction.

8. The Learned Counsel for the Respondents argued
that 1f the second chargesheet was issued by AOM (G) BSL
and It was withdrawn by DS0O ESL, if the authority does
not have power to issue the chargesheet, it’s
cancellation is without Jjurisdiction. The arguments
proceeds further and he argues that the chargesheet
issued on 371171992 Annexure A.7 survives on the reascn
that DSO who has cancelled it, has no power to cancel the
same. In bur cansidered opinion, this is not the defence
raised by the respondents and the applicant has not been
penalised on the basis of chargesheet Annexure A.7.

Hence on the said aregument no finding deserves to be

recorded.

?. Admittedly the applicant who is the Switchman
-

belongs to operat&w sidescadre. The learned counsel of

the applicant relied on an order passed by CAT, Mumbai
Bench Circuit at Nagpur in 08 324/94 decided on 18/6/99
in case of B.F.Gorale vs..D.r.N. and (s which lays down
the propositio that if the chargesheet is issued by an
authority nd£;émpetent to impose the penalty, the enguiry
is vitiated. #He further.argued that Operation sidesCadre
and Safety sidescadre are headed by two di¥ferent

departmental heads and hence the chargesheet issued by

authorities on the safety side and the penalty awarded in

&3@*/’ ve.9.
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the salid charge sheet is without jurisdiction.

192. The learned counsel for the respondents, relied
on the Circular No.RB/82/97 New Delhi 4/8/1997 and on the
basis of the 'said circular he argued that the existing
practice was the subject of review hence It should be
deemed that the said practice was authorised, on the
basis of said circular in para—Z.which is as under:—

"Arising ocut of discussion with AIRF Iin the FPNN

Meetings, the Board have reviewed the existing

practice of Safety Officers simul taneously

exercisisng disciplinary powers 1In respect of

Operating Staff who are under the administrative

contraol of Operating Managers."

We are of the considered opinion that the said

argument holds no water for the reason that in the said
Circular the earlier circulars of ZBs/7/19462 and
1671871973 are alsoc referred. The occasion to Iissue the
salid circular was contravening the said order, the
practice to be followed was again reiterated.
11. The learned counsel for the applicant relied on
Page-6 of the Railway Servants (Discipline and Appeals)
Rules 1968 and argued that If the applicant was from
operation side the authority competent to Iissue and
enqulire Into the matter was only S5r.DOMs/DOMs. The said
contention of the learned counsel for appljcaﬁt Is based
on earlier circular dated 18/1/1979 Nb.E(DRM)?B RG 6-15
which ié as under:-

"ZF. The matter has been carefully considered by
the Bpard and in consultation with their Iegal adviser,

-
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it 1is clarified that a Railway servant essentially
belongs to only one Department even though in the course
of the performance of his day-to-day duties, he may
violate certain rules/regulations administered by some
other Department. The Assistant Station Masters and the
Station Masters belong to the Operating Department even
though they may have to perform the duties pertaining to
the Commercial Department also from time to time. The
Disciplinary Authorities, 1in their cases, would thus
belong only to the Operating Department dand none else.
If any other practice is being followed, that is
irregular and should be stopped forthwith. Disciplinary
action should be initiated and finalised by the
authorities under whose administrative control the
delinquent employee may be working as any other procedure
would not be in keeping with the instructions refered to
Para - 1 above."”

In view of the said contention of the learned
counsel for the applicant and in view of the order in OA
No.324/94 referred above, it 1is hereby held that the
chargesheet was issued by an authority not competent to
impose the penalty. In the result, the penalty order

desefves tobe quashed.

12. It is also argued by the learned counsel for the
applicant that the applicant was considered for the
promotion to the post of Guard Grade C, his name was kept
in the sealed cover, again the applicant appeared for the
selection for the purpose of Goods Guard, declared
successful and was empanelled by panel dated 11/8/1987,
he underwent training successfully, he was declared
passed in the JTS vide result dated 20/7/1998. It is
also stated that the applicant appeared for the selection
to the post of Assistant Station Master, declared

successful 1in the selection, empanelled by panel dated
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4/9/98, in pursuance of his empanelliment he was sent for
training at the Zonal Training Institute Bhusaval, he
underwent the training and was declared successful on
13/1/1999, received the posting order but declined to
Join the same.

13. Regarding the post of Assistant Station Master,
the applicant himself has declined to join the same hence
no order in this respect deserved to be passed.

14. For the first time, the applicant was consdered
for the post of Guard Grade C and his name was kept in
the sealed cover which 1is 1in the year 1994. The said
panel was exhausted after a life of two years. He was
also considered for Goods Guard and declared successful
on 27/3/1998 in JTS Examination, the said panel 1is also
not in existence as more than two years have elapsed.

15. Further, the empannelment as Goods Guard and for
the post of Assistant Station Master are subsequent
events and not consequential reliefs based on the earlier
cause of action hence in these respects, no consideration
deserves in favour of the applicant.

16. The learned counsel for the applicant argued that
the 1incident relates to dated 25/10/1992 and no damage
has casued to the engine itself. Hence, the case should
/dhot be remitted for further enquiry or the respondents
should be debarred from holding a fresh enquiry 1in
respect of the said charges. As the penaltyorder is

guashed for the reason that the authority concerned was

d\l\{)‘/( . 8.
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having no authority to issue the charge sheet and
penalise the applicant, question of remitting the matter
does not arise for consideration as it is to be
ordered when some irregularity inthe procedure to be
followed is noticed.

17. It 1is for the respondents to consider whether
~ after issue of a fresh chargesheet or on the basis sof
chargesheet Annexure A7 they want to proceed further.
This is not the subject matter of the O.A. Hence, we
refrain ourselves from recording any opinion on the
subject.

18. In the result, 0.A. deserves to be allowed and is
allowed, the Penalty orders Annexure A.1, A.3 and A.4,
the chargesheet Annexure A.6 of 14/12/1992, as being
issued by an incompetent authority is quashed and set
aside. The Applicant is not entitled to any relief in
respect of the suspension and the declaration for
promotion to the post of Goods Guard, as the panel does

not survive. No order as to costs.

g’ 7 5o b
(S.L.JAIN) : ~ (B.N.BAHADUR)
MEMBER(J) | _ . MEMBER(A)

abp.



