MJMBAL BENCH

ORIGINAL APPLICATION NOS.: 1040/94 AND 1057/94.

Dated this Thuﬁéﬁl s gk doy of A2, 1999. {;‘

CORAM : HON, SHRI JUSTICE S. VENKATARAMAN, VICE-CHAIRWAN,
i
'HON., SHRI S. K. GHOSAL, MEMBER (A).

V. R, Samant, | ‘L
Asstt, Engineer, V.F.T. _ -
Maintenance, ' . _
Fountein Telecom Bldg. I, s
3rd. Floor, ' . .
Bombay - 400 023, \
Residing at = '?{
Krupa Prasad, -
Dawood Bagh Road, (//\ 7

.. Applicant in _
, \ _ 0.A. No. 1040/94,
4 "’
B- Ro Amigeri' "\-\
Asstt, Engipeer, &
Co-axisl intenance,

Fountain Telecom Bldg, ~I, o
4th Floor, Bombay-400 023. . Jﬁt

Residing at -

Joshi Wadi,
Brahmanali Papady Vasai,

Distu Thane - 401 2070 LY Applicant i—n
0.A. No, 1057/94.

Bombay - 400 058.,.

{By Advccate Ms, S, Gode for
Shri G. K., Masand).

 VERSUS

1. Union Of India through
The Secretary,
Department of Telecommunication,
New Delhi. -

2. The Chairman,
Telecom Commission,
Department of Telecommunication,
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3. The Chief General Manager,
Maintenance,
Western Region,
Tesspnone llouse,

12th Floor, V.S. Marg, : «++« Respondents in
Prabhasdevi, Bombay-400 028, both the O.As,

(By Advocate Shri S. S, Karkera
for Shri P. M. Pradhan).

CEDER (QRAL)
PER.: SHRI JUSTICE S. VENKATARAMAN, VICE-CHAIRMAN,

The spplicants have filed theselapplications
seeking stepping up of their pay in par with their
junior Shri A.G.N. Pai on the ground that the junior
who had been given adhoc promotioﬁﬁearlie% and
whose pay was ;G%ﬁ , 1s now getting more than the
pay drawn by them. The applicants have rélied upon the
judgement of the Tribunal in support of tLeir claim.
However, the Apex Court in Union Of India:& Others V/s,
R. Swaminathan reported in 1997 SCC {L&S)} 1852 has held
that stepping up can be given only in cases covered by
F.R.-22 or by relevant Government orders and that if the
junior is getting more pay than the senio£ on account of

he having worked in the higher post on adhoc basis, his
seniors would not be entitled to stepping up of pay.

In view of this decision of the Apex Court, the applicants’

clzim for stepping up cannot be sustzined,

2. For the above reasons, both the applications fail

-4 N .
and“giifs EFcordingI?\dismissed. No c§5t§.

¥
v
e - —

“"_.‘

arid w . .

b e A gy v A g -




fot

L

-

vk

IN THE CENTRAL ADMINISTRAT IVE TRIBUNAL
BOMBAY BENCH, BOMBAY
ORIGINAL APPLICATION No, |D§}oF 1994

B.R.Anniger i ee Applicant,

Versus
Union of India & 0rs. «+« Respondents, -
INDEX
sr No, - Particulars BExh, Page Nos,
A o 14
1l; Application - ] to ,
2, Copy of letter dated 1 G
7.1,1994, ' 'AY
3. : Copy of Applicant's T
letter dated 20,10,93 'Bf )
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IN THE CENTRAL ADMINISTRATIVE TREBUNAL

BOMBAY BENCH, BOMBAY,

CRIGINAL AppLIcarIon No, [0{7-oF 1994

B;R.énnigeri,

adult Hindu, Indian

Inhabitant, working as

Asstt, Engineer, Co~axial

Maintenance, Fountain

Telecom Building,I, 4th

floor, Bombay-400 023 and

residing at Joshi Wadi,

Brahmanali Papady Vasai,

Distr;ct ~Thane=401 207,

i,

Versus

Union of India,
through the Secretary in
the Department of Teleco-

-mmunication, New Delhi, -

The Chairman,
Telecom Conmission,
Department of Telecommu-

nication, New Delhi,

The Chief General Manager,
Maintenance, Western
Region, Telephone House,
12th floor, V.S, Marg,
Prabhadevi, Bombay-400 028,
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Exh,.A,

1 21

DETAILS OF THE APPLICAT ICN:

I, PART ICULARS OF THE ORDER AGAINST WHICH
THE APPLICATION IS MADE 3

Applicant takes exception to the in-action
of the Respondents in not stepping up the pay of
the Applicant to that of his junior, who, though
having been promoted to TES Group-B later in point
of time and assigned senioritf position below the
Applicant is drawing more pay than the Applicant.
Applicant states that on coming to know about
anomalous situation, applicant-made representation
for stepping up his pay. However Respondent No,3,
by letter No.Nilx received by the Applicant on
11,1.1994, rejected the Applicant's representation
for stepping up his pay to that of his junior.

A copy of the said letter is annexed hereto and

marked as Exhibit-a,

iI. JUR ISDICT ION OF THE TR IBUNAL:s

Applicant declares that the subject matter
for which he wants redressal is within the juris-

diction ¢of this Hon'ble Tribunal,

I1ix, LIMITAT ION :

Applicant states that he has recently
come to know about the anomalous situation of
his junior drawing more pay than him and accordingly
made representation to the Respondent No,2 which
was rejected by letter dated 7,1,1994 (Exh.A),
The present agpplication is therefore within the
limitation period presgrﬁbga under the Administra.

_tive Tribunals Act, (‘Z“‘(‘ !
“*qu‘-.f; .

~
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IV. FACTS OF THE CASE :

1, Applicant states that he joined the
Department of Te;ecommuniCation aé Engineering
Supervisor and allotted 1970 as the year of
recruitment, Applicant states that he passed
éualifying Departmental Exam for promotion to
TES Group-B service held in November 1977 and
became eligible for promotion to TES Group-B
Cadre from that date in accbrdance with the

seniority which is determined on the basis of the

date on which candidate/Engineering Supervisor

passed the qualifying examination for promotion
to TES Group-B service under the promotions of
Para -206 of P & T Manual Vol,IV, Applicant
states that he was regularly promoted to the post
of TES Group_B on regular basis with effect from
April 1990 under ﬁh@ Order of Department of

Telecommunication dated 25,4,1990 . Applicant

~states that he is presently posted as Assistant

Engineer in the office of Respondent No,3 in the
TES Group-B Service,

2, Applicant sfates that at this stage, it
is necessary to give reference to Shri A:G;N;Pai
who is presently working as Assistant Engiﬁeer,
TES Group_B Service in MINL Bombay. The said

3hri A G N.Pai was appointed as Engineering

”Supervisor on 26,12,1973 and allotted 1972 as

tﬁe.year of recruitment, The said Shri A,.G. N Pai
pggsed his qualifying examination for promotion
to TES Group-B in 1980 and was promoted to TES

GroupeB by Order dated 16/419-11-1990. Applicant's
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~~<%£ﬁpior to him in the lower grade and promoted
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name in the seniority list of TES Group-~B is at
Serial No.10705 and that of Shri A,G.N.Pai in the

Said list is at 11987,

3, Applicant states that in November 1990
Applicant's basic pay was Rs.2240/- whereas the
basic pay of Sﬁri A.G.,N.,Pai was Rs,.2675/- 1In
August 1994 the basic pay of the Applicant was
Rs,2525/~ whereas the basic pay of Shri A,G.N.Pai
was Rs,2900/-, It will be seen £rom the ab§§e
the Applicant's junior Shri Pai is dréwing more

pay than the Applicant,

4, Applicant states that under the Circulars
and other Memorandum issued by the Government of
India under the provisions of FR 22.C the pay of

a Government Servant cannot be fixed lower than
that of his junior at any peint of time. Applicant
states that in accordance with the relevant Rules
and regulations, applicant's pay is reguired to be
stepped up to that of Shri A,¢G.N.Pai, who, being
Applicant's junior, is drawing more pay than the
Applicant, In this regard the Government of India,
Ministry of Finance, have issued Office Memorandum
No.F-2(78) -E-3(4)66 dated 4,2,1966 in which it is
stated that where, as result of the application

of FR 22.C, a Government Servant promoted or
appointed to higher post drawing a lower rate

pay in that post than another Government servant,

l‘o"i:,?.'appointed subsequently to another identical
NV

4.

Bast, the pay of the senior officer in the

" higher grade should be stepped up toa figure

equal to the pay as fixed for Junior Officer in
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5. Applicant states that in or about Octoker
1993, Applicant learnt that such an anomoly viz,
that his junior was drawing more pay than hinm,

had arisen, whereupon'the Applicant, by his

letter dated October 20, 1993 made a representation
to Respondent No,2 wherein Applicant pointed out
that though he was promoted earlier than Shria,.g.N.
Pali and shown senior to the said Shri A;G.N.Pai in
iz the seniority list yet the Applicant's

junior had been drawing more pay. Applicant
requested tthat the anomoly be rectified and his
paybe stepped up to that of his junior Shri A,.G,N,
Pal and grant to him all the consequential benefits
including deifference of pay etc., Annexed hereto
and marked as Exhibit-B is the copy of Applicant's
letter dated 20,10,1993, The Applicant on
enqguiries learnt that Applicant?’s junior Shri A,GN,
Pai who R was then working ¥ in MINL had been
promoted to TES Group-B on adhoc basis from
3.5,1982 onwards and continuously held the promoted
pdst in TES Group-B service till he was regularly
promoted in November 1990, in the cadre of TES
Group-B, The said Shri A.G.N.Pal on account of
such continuous ad-hoc>officiation was not only

pald the pay attached to the post of TES Group B

. fixservice but was also drawing yearly increments

ST

régularly, Therefore, on his regularkx promoted
L kM

ip}ééb, the s aid Shri a,G.N.Pal's pay was fixed

ﬁ{féﬁiﬁg into consideratien not only the pay drawn

e

by him earlier but also the increments earned

by him, £from 1982 onwards till 1990, As a gainst
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this applicant who promcted in 1986 May on

adhoc basis in TES Group-B was reverted in
December 1989 with the sesult Applicant did
not get the benefit of earning extra increments,
6. Applicant states that TES Group-B service
is an All iIndia Cadre and the seniority list is
maintained on All India basis, The basis eligi-
bility for promotion to the TE3 group-B service is
that the Candidate viz, the Engineering Supervisor
is required to pass the qualifying examination
for TES~Group-B service under para 206 of P&T
Manual and on the basis of the date of passing
the said qualifying examination the Engineering
Supervisor becomes eligible for being considered
for promotion in TES Group-B in accordance with
the seniority position determined on the basis of
+ ' ﬁhe date of passing of the gualifying examination.,
| Applicant states that the applicant has passed
the qualifying éxamination for promotion to TES
Group-~B earlier. in peoint of time and was therefore
eligible for being considered for promotion to
‘ TES Group~-B earlier in point of time than his

jﬁniors. However the Respondents did not fill the

[

vacancies which had arisen in TES Group-B on
regular basis but resorted to fill said posts on
adhoc basis on local arrangement basis, Though the
promotions were made as local arrangement and on

adhoc basis, the said promotion continued for

T e, B 7 to 8 years, Applicant states and submit that it
T """""""--—{b't? *"-‘\ }
W{%ﬁ s incumbent upon the Respondents to promote the
e
Py 'Xé 1ior most eligible persons wno had passed the
n:d ) A
_'{nﬁﬁ lifying examination earlier in point of time
. A o
P C.

even while the respondents resorted to filling

uﬁ the post on adhoc basis for such long period.
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7e Applicant further states that adhoc pro-

..7.‘

mot ton/appointments to TES group were made purely
on temporary, fortuitous and adhoc¢ basis and in
any case could not have exceeded 6 months Appli-
cant further states and submits that the practice
of giving adhoo promotions, particularly on local
basis was to meet the axigencieé'and such promo-
tions (even continous) would not confer any benefit
of seniority to the iﬁcumbent promoted from the
post of Junior Enginser/Junior Telecom Officer/
Engineering Supervisor to TES Group-B on adhoc
basis, .

8. In response to his representation dated
20.10.1993, Applicant received - on"14,5,1994 a
letter from Respondent No,3 by which he was
informed that in view of the Directorate of
Telecom letter dated 31,5.1993 it was held that
the applicant was not entitled to stepping up of
pay to that of his junior, Applicant states that
the said letter was waved in view of the judgement
of Hyderabad Bench of this Hon'ble Tribunal in

the case of Smt, N. Lalitha Vs, Union of India
and other\s- réported in 1992 (19) ATC para 569 __ .

s

WheIEin‘thhis.Hon‘ble Tribunal held that t he
increments earned by a junior during his adha
promotion on the basis of local seniority leading
to fixation of junior's pay atﬂ&ﬁé?a higher pay
thén that of the senior, would amount to anomaly

within the meanging of FR22-C which would entitle
the senior to fixation of pay on par with the
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Said junior, The said letter dated 31,5,1993
clarified that the benefits of the said Judgement-
would not be extended to other similar Government
servants as the same did not constitute an anomaly,
and stepping up of pay could not be allowed under
the extant orders, Applicanﬁ states that not only
the said instructions issued by the Departmeﬁt of
Telecommunication is illegal and bad in law but is
also 1in viclation of the Principles laid down by .

the Hyderabad Bench of this Hon'ble Tribunal, Applicant

further states that infact thereafter the Madras

 Bench of this Hon'ble Tribunal vide its Judgement

dated 4,6,1993 in Original Application No.1800 of

1992 and 1801 of 1992 reiterated the principles

' 1laid down by the Huyderabad Bench of this Hon'ble

Tribunal and directed the respondents to step up the
pay of the applicant in the said caéeS, to that of
their juniors, who by virtue éf being promoted on
adhoc basis had earned increments in the higher posts,
Thereafter the Ernakulam Bench,deéling with thé

same Department of felecommuniéation reitérated the
Judgement éiven by thelﬁyderabad Bench Bf and Mﬁdras
Bench of this Hon'ble Tribunal and directed the

Respondents therein to step up the pay of the

Applicants therein, The Bonbay Bench of this Hon'ble

-Tribunal,'in various Original Applications, including
Original'Aﬁplication No.224 of 1993 has, in similar
circumstances, directed the Respondents to step up
the pay of the Applicants therein whose pay was fixed
at lower stage tvhan their respective juniors in view

of the juniors, ha#iéﬁﬂgeeﬁ;P;@m%Fed on ad hoc basis
JQQ} ; —\\ »

ths(
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and earned increments, Applicant® crave leave to
refer to and I ely upon the judgements delivered by
this Hon'ble Tribunal when produced gt the time of

hearing of this Original Application,

v, GROUNDS FOR REL IEFS WITH LEGIA PROVISIQNS:

Being aggfieved by the impugned action of
the Reépondents in not stepping up-the paf of the
Applicant, to that of his juniors in accordance with
the provisions of FR 22-~C and the ogﬁice memor andum

of Government of India dated 4,2.1966, Applicant is

‘constrained to approach this Hon'ble Tribunal and

submits that appropriate reliefs'beg;rantéd in favour

of the Applicant on the following amongst other

grounds

(a) Applicant submits that it is a Cgrdinal
.principle that the pay of senior cannot
be lower than that oﬁ his junior, And in
gase such an anomaLy occurs it is the
paramount duty of the Government to
step up the pay of the senior equal to
that of his juniorg especially when
the juniocr ®x has all along remzined
a junior, Applicant states that in
‘the present case admittedly Shri A.G.N.
Pai is junior to the Applicant not only
in the grade/post of Juni®r Engineer/
Junior Telecom Officer/Engineefing
.Supervisor but is also junior to the

Applicaq;g;p;théjﬁEg Group-B, Applicant

PP
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(b)
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therefore submits that Respondents are
liable to be directed to step up the
pay of the Applicant egual to that of
his juniors Shri A.G.N.Pai‘with retro-

spective effect,

Applicant submits that a perusal of the
Government of India O,M.Dated 4,.2,1966

clearly shows that where a Government

. Servant draws lower rate of pay thah

another Government segvant, junior to
suéh Governmént Servant in .the lower grade
and promoted or appointed subsequehtly

to another identical post, the pay of the
senior officer in the higher post has

to be stepped up equal to the pay of the
junior officers in that higher post,
Applicant submits that he qualifies and
fulfili all the conditions prescr ibed

in the said office memorandum datea
4.5.1966. ' The ReSPOndents are therefore
liable to étep up the pay of the Applicant
equal to that of his juniors with

retrospective effect,

Applicant submits that it apre ars that

the pay of the said Shri A ,G ,N.Pai and

others has been fixed at higher rate
than the applicant on the ground that
applicant had no benefit of céntinucus
adhoc promotion in the TES Group-B prior

to his regular promotion in March 1990
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whereas the said Shri A.G.N.Pai had
during the said period earned increments
while being posted to TES-Group_B on
adhoc bagsis prior to his being promcted
on regular basis in November 1990.
Applicant submiﬁs that on account. of such
fortutious adhoc promctions, applicant
who is. senior to 8&hri A,G.,N.Pai shoiidd
not be put at a disadvantage pesition in
the matter of pay fixation., Applicant
submits that applying the Judgement of
the Central Administrative Tribunal,
Hyderabad Bench in the case of §ﬁ§‘§;

Lalithag Vs, Union of India and Ors,.repo-

rted in 1992 (19) ATC page 569, the

Respondents be directed to step up the pay

of the Applicant on par with his junior

Shri A,G.N,.Pai,

Applicant submits that the said Shri A.G.N.
Pai is Applicant's junior not only in the
post of TES Group-B but also in the grade
of Junior Engineer/Junior Telecom Officer/
Engineering Supervisor, Applicant, there-
fore, submits that his pay, in accordance
with relevant rules and IEgulétionS and
Government of +ndia instructions, is
liable to be sﬁepped up to that of

Shri A.G.N.Pal with retrospective effect,
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Applicant submits that the action of the
Respondents in not steppdng up the pay
of the Applicant, equal to that of
Shri A,G,N.Pai with retrospective effect
is otherwise illegal, bad in law and
viclative of Articles 14 and 16 of the

Constitution of India,

The action of the Respondents in refusing

to step up the pay of the Applicant is
otherwise illegal bad in law and liable

to be set agside,

épplicant submits that even otherwise

the applicant having passed the qualifyihg
examinatién earlier in point of time was
entitled to be promoted even on adhoc
bésis earlier in point of time than his
junior Shri A ,G.N.Pai who, by virtue of
said éoﬁtingoﬁs on adhoc basis had not
only drawn highexr pay but also earned
regulayy early increments which have

been taken into consideration while

fixing his pay on his regular promotiocn,

VI. DETAILS OF REMEDIES EXHAUSTED:

£

Applicant submits that he has made representation

to the Chairman, Telecom Commission by his letter

dated 20.10,1993 and the same has been replied in the

negative,

The Applicant is therefore, deemed to

have exhausted all the remedies xuwxakkaka&% availgble

under the Service Rules and -Regulations,

S

: EER TR
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Vii. MATTER NOT PREVIOUSLY FIL.D OR PENDING IN
ANY COIHER COURT s ‘

Applicant further declares that he has not
filed any Application, Writ Petition or Suit regarding
the subject matter' in respect of which this Application
Has been made before any Court or ény‘otﬁér Author ity
or any other Bench of the Tribunal ‘nor any such
Application, Writ Petition or Suit is pending before

any of these,

vIiIiz, RELIEFS SO UGHT:

4

In view of the facts stated in para (IV) and
grounds: stated in para (V) , Applicant prays for the

following reliefs:

(a) That this Hon'ble Tribunal will be
graciously pleased to direcﬁ the
Respondents to step up the pay-Qf
the Applicant_eéual to téatlof his
junior Shri A.G.N.Pai with rétrosPe_
ctive efféct from the date the said
Shti A.G.N.Péi Qas‘firét pfoﬁéted

to the TES Group-B,

(b}  That Respondenps be directed to pay
to the Applicant arrears of diffe-
rent in pay on account of such
f;xation Qith retrosPectife effect

together with interest thereon at

the rate of 18% p.a,.

That costs of this Application be

awarded to the Applicant: AND



- 14 -

(a) That such other and further reliefs
- as are expedient be granted in £favour

of the Applicant,

X, INTERIM RELIEFS IF ANY PRAYED FOR;

Applicéﬂt submits that great harm, prejudice
and humiliaticn is caused to him by the act of tﬁe ‘
Respondents in fixing the pay of the Applicant lower
than that‘of his juniors, Applicant submits that he
has made out a clear case of discrimination which
~is viclative of Articles 14 and 16 of the Consti-

tution of‘- india, Applicant therefore prays that:

"pPending the hea:ing and final disposal
of this Application, Respondents be
directed by a mandatory order of this
Hon'ble Tribunal to step up the pay of
the Applicant equal to that of his

junior, Shri A,G.N,Pai,"

X, APPLICANT DESIRES ORAL HEAR ING:

XI.  PARTICULARS OF POSTAL ORDER |BANK
DRAFT IN RESPECT F THE APPLICAT ION

EBES: b5 n0.% 03 .2€f3832 A 1sT>1au.

X1i, | LIST @ ENCLCOBIRES:

(1) Copy of letter dated 7.1,1994,

(2) Copy of Applicant's letter dated

(o]

20,10,1993,

e
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VERIFICATTION

I, B.R, ANNIGERI, the Applicant hereinm,

"do hereby verify that the contents of. Paras I

to IV, VII, X and XI are true to my personal
knowledge and Paras V, VIII and XII are believed
to be true on legal advise and that I have not

suppressed any material facts,

BOMBAY,

BLACE

DATED : [ﬁ[‘i[‘{“\

. - -

Advocate for Applicant, ﬁ&lica
TO, ’

The Registrar,

Central Administrative Tz::.buanl,
Bonrbay Bench,

Gulistan Bullding, Fort,
Bombay-400 001,



