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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH
ORIGINAL APPLICATION N031121/94.
DATED THE __29"™DAY OF [e},2000.
/

CORAMSHON ' BEE SHRI S.L.JAIN, MEMBER(J),

~ Smt.Sukharani Biharilal,

residing at

Chak-Pira Shah Takiya,

(Rasta Chak~Pira Shah Ka Takiya)
PesttBudhiana, Manehitpur,

Digts~ Raibareli (UP), e+« Applicant.
By Advecate Shri R.D.,Deharia

v/s.
1l Unien ef India, threough

The General Manager,
Central Railway,

Bembay V.T,

2+ The Divisienal Railway Manager,
Central Railway,
Bembay V,T, +++ Respendents,

By Advecate Shri S.C.Dhawan.

XORDERX

(Per 5hri S.L.Jain, Member (J) )

This is an applicatien under Sectien«19 eof
the Administrative Tribunals Act 1985, fer a declaratien
that the letter Ne.BB/P-Sett-311-EGP-38/3408 dt. 9/11.5.94
issued by the Railway Administratien is illegal, nen-
eperative and the applicant is entitled te Grant ef Ex-
Gratia payment with effect frem 6/11/1993 alengwith - 4.:
cests.

2. There is ne dispute between the parties in
respect of the fact that applicant's husband Biharilal

Gurudayal was werking as ‘Fitter' under the centrel ef
respendent in Leee Shed, Central Railway, Kalyan,SRPF
Subgriber, submitted an applicatien dated 10/10/77 fer
resignatien frem service as he was net keeping geed health
due te advance age and ailing frem Tuberculesis, the
respendent Ne.2 accerded sanctien Ser accepting reéignatign
and accerdingly he stepped werking since 12/10/77. The
applicant's husband died en 5/11/1993. She filed an

applicatien fer Ex-Gratia payment en 31/1/94, which was
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receive& by the respendents en 20/4/94 and rejected vide
erder dated 9/11.5.%54 en the greund that her husband
resigned frem the service, hence net entitled fer Ex~
Gratia,.
3. The applicant claims that her husband Biharilal
jeined the servie en 25/3/44, resigned en 11/10/77,
settlement dues were paid at the Rate of Rs.278/~ per
menth centribution te P.F.2937/~ and she is entitled te
E¥:9;a;1a~;g§gisg_:£~2£figg_§fTorandum dated 13/6/1988,
4, The peried ef qualifying service is disputed
by the respendents and it is alleged that the qualifying
service was abou eld record is net available
and the claim is rightly rejected.
5. Of fice Memerandum dated 13th Jue, 1988 refers
te case of persens retiring befere 1/1/1986, and Railway
empleyees Geverned by SRPF Rules., In the present case,
the applicant's husband did net retire,
6. The learned ceunsel for the applicant relied
en the Full Bench judgément in case of Smt.Shetha M Zende
v/s. Unien eof India and ethers decided en 8/7/97
which answers the questien as underte

7. In the light ef eur discussiens aferesaigd,

eur answer te the questien befere this Full

Bench is as fellews:=
"A Railway servant after terminating his
empleyment cannet erdinarily claim pest
retirement benefits, like pensien, family
pensien and gratuity, er ex-gratia
pensien er payment, but as the substance
and net the ferm of any applicatien is
material, any épp&iéation or resignatien
may be treated and censidered as an
applicatien fer veluntary retirement in
the facts and circumstances ef any

particular case,"

-
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Te The said prepesitien was applied in her ewn
OA-1384/95 decided en 14/8/97, OA=£/98 Smt.Rashilaben
Ramesh Chandra Panchal v/s. Unien of India and Others
decided en 10/9/98 by Central Administrative Tribunal,
Mumbai Bench. He further relied en OCA~20/90 Mrs.Evelyn

Gracias V/s..The Divisienal Railway Manager, Centrial

Railway, Bembay decided on 3/7/90 by Central Administrative

Tribunal, Mumbai Bench, OA-721/92, Smt.Sarejini Waman
Shinde V/s. Unien ef India and Other decided en 20/12/93
censidering and fellewing the erder in case eof
Mrg.Evelyn Gracias. The said erder further censidered
Railway Beard's letter dated 27/12/1988 addressed te
General Manager, Central Railway, Bembay V.T, which

was reiterated in the letter dated 11/27.2,89.

8. The learned ceunsel feor the applicant_relied
en Om Prakash Singh Maurya V/s. Unien ef India and
Others raperted in Swami's publicatien which lays dewn
the prepesitien that resignatien can be treated as
tetirement if he perferms qualifying service.

9. The learneéd ceunsel feor the applicant relied
en 1997 SCC (I&S) 290 Unien of India v/s. V.S.It.Cel.
P.S,Bhargava which lays dewn the prepesitien that en
resignatien, if requisite qualifying service, altheugh
veluntarily resigned, ne autematically dis-entitlement
in terminal benefits, centrary insturctiens in Army
Head Quarters letter dated 25/4/81 restrained frem
being given effect te - In the said autherity Pensien
Rugulatien fer the Army were subject eof consideratien
which is net the case in hand. Hence, the said
autherity cannet serve as precedent fer the reaser that
ne such previsien is fer censideratien in the present
case,

10. The learned ceunsel fer the respendents relied
en Railway Beard circular dated 31/12/97 cemm@nicated te

all cencerned vide letter dated 24/3/98 reiterating the

oy
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circular dated 23/1/67 that Ex-Gratia payment is net
admissible te these whe resigned frem service.

11. The learned csunsel for the respendents
relied en the erder passed in OA-829/99, Kashinath
Ram Bhau Jadhav V/s. The Divisienal Railway Manager,
Central Railway, CST, Mumbai decided en 24/12/99 which
takes nete eof the cases referred abeve and alse O.M.
dated 27/1/98 and 13/11/98 and the claim of the
applicant was dismissed‘observing as underi.

7. It is true that if the circular dated
27/1/1998 is te be censtrued in the light ef
the decisiens which have already been referred,
the cententien advanced en behalf ef the
applicant weuld have been acceptéd. Hewever,
since the Railway Beard has issued a further
circular dt. 13/11/1998, the circular ef
27/1/1998 will have te be read and censtrued
in terms er as clarified by the later circular
dt. 13/11/1998, The later circular stipulates
that the benefit eof ex-gratia payment is
available enly te these whe retire en
superannuatien and te nene ethers., The benefit
is net available te these whe have retired

on medical invalidatien, veoluntary retirement,
cempulsery retirement as 8 measure eof

penalty, premature retirement, retirement

en permanent abserption in er under a
Cerperatien exr Company er bedy cerperste er
incerperate, etc., In my view, it is always
epen te the Beard te amendo%ps circular even
after the same has been ceérrued by the

Ceurt te provide fer an amendment classification
centrary te the decisien rendered by the
Ceurts. In the circumstances, I f£ind that
theugh the applicant weuld have erdinarily
been entitled te the benefit under the

earlier circular dated 27/1/1998, he will net
be se entitled in view of the later circular
issued en 13/11/1998, In the circumstances,

I £find that the present OA is deveid ef
merits, the same ig dismissed. Ne order as

te cests.”
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11(A) Veluntaty retirement, Cempulsery retirement

éﬁd’feéirément en superannuatien, theugh effect is

the same i.e. severance of relatien of empleyer and

empleyee but they preceed at the initiatien ef different

enes, such as veluntary reitement preceeds at the

initiatien ef the empleyece, cempulsery retirement proeceeds

at the initiatien ef the empleyer, rétirement en
superannuatien procéeds en the basis of mutual
agreement arrived at the time ef joining ef service
er by law, Hence if a different criteria! is adepted
fer awarding ef Ex~Gratia te the different class

of persons = as three types of reitrees de censtitute
different classes, in my censidered epinien., there
is intelligent differentia, hence there cannet be a
gseund te challenge the same in view of Article 14

of the Constitutien of India er en any ether previsien
of Censtitutien er law,

12, In the circumstances, the applicant is

net entitled te ex-gratia payment. I find the
present OA is deveid ef mefit and the same ig

dismissed. No erder as te cests,

Mg~
(S.L.JAIN)
MEMBER (J)
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consisting of the Hon'ble St - Sl Jouw, ‘QU);

Hon’ble
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on 2{&’2/] 2dvv( Flag ‘A’ ). Against that Judgement /Gkder, the

Applicant/Respondents has filed Review Petition No.

A copy of Judgement/Merde§patched on _____-2-2d
- h
and received by applicant/respondents on -3~ 2o,

Review Petition has been filedon 3- > ~ 2 7% _ 3o it is

in time/So there is delay in £iling Review Petition is by

———taysT—
As per rule 49 of the Central Administrative Tribunal

- practices Rules 93, the Review Petition is submitted for orde'rs

by ¢irculation, R.A. Rule 1(1)/1I (a) of notification under

appendex IV, . . o S -
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