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seeking review of the order dated 02.09,1996 wherein the

CENTRAL ADMINISTRAT IVE TRIBUNAL
MUMBAI BENCH

R.P. NO.: 96/96 IN(M{P$ NO. 535/96.  0.A. NO.: 1002/94.

Dated, this 27— the‘?Zm%j day of __(vefis, 199«

CORAM : HON'BLE SHRI B. S. HEGDE, MEMBER (J).
HON'BLE SHRI M. R, KOLHATKAR, MEMBER (A),

S. S. Vartak ‘e 7 Applicant
Versus
Union Of India & Others e Respondents.

Tribunal's order by circulation :

The applicant has filed this review petition

M.P. filed by the applicant has been dismissed. In that
M.P. the applicant was seeking‘extension of time to stay .
in the quarter though he has superannuated on 30.06.1996.ﬁff:z
quevér, in the review petition,; the applicant is seeking |
review of the aforesaid order ahd direction to the State

of Maharashtira not to evict him from the Goverﬁment Quarters
in his possess;pn till final_dispoéal of the proceedings
before the Hon'ble High Court, Bombay, in the cfiﬁinal

appéal No, 436 /92 etc. as well as till the final disposal

of O.A. No. 1002/94 pending before the Hon'ble Tribunal.

Since the applicant has already superannuated, the question

of allowing him to continue in the quarter by virtue.of

lgynal disposal of the d%iﬁiﬁ?l appeal as well as O.A.

does not arise.
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2, In the circumstances, we do not see any
merit in the review petition and the same is dismissed

by circulation.

M hllatley y 2
(M. R. KOLHATKAR) (B. S. HEGDE)

MEMBER (A). : MEMBER (J).,
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CENTRAL ADMINISTRATIVE TRIBUNAL
BENCH AT MUMBAI

ORIGINAL APPLICATION No.  1002/9% 95— * , o

Date of Decision: 'Ei Sept_.9_s'

. S.5. Vartak

Petiticner/s

Advocate for the
Petitioner/s

V/s.

UCI Min, of Personne; & 2‘6rsﬁéspondent/s‘

R K Sﬂetty for R, *&3 ' : :
Ve8s Masyrkar for R2 Advocate for the

Respondent/s
CORAM: ' | ' .

Hon'ble Shri Justice R.G.Vaidyanatha, Vice Chmirman

Hon'ble Shri p,s. Baweja, Member(A)

(1) To be referred to the Reporter or ﬁ0£'? N

(2) Whether it needs to be circulated to NP
© other Benches of the Tribunal ?
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.C, _ ‘
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ROMBAY BENCH. "GULESTAN' BUILDING No.&
PRESCOT ROAD, MUMBAT 400001

O.A.No. 1002/94
DATED: THIS zrVVbﬁy OF SEPTEMBER, 1998

CORAM: HON'BLE SHRI JUSTICE R.G.VAIDYANATHA, V.C.
HON'BLE SHRI D.&. BAWEJA, MEMBER(A)

Shreekant Sitaram Vartak,

Ex-mamber of the T1.A.5. on

the Maharashtra Cadre,

R/O. 17/A-14 Govt. Officers Qts.,

Haii A1, Mumbai 400034 . Applicant

Via,

t. The Union of India, New Delhi
{copy 10 be gserved on the
Secraetaryvy to Govi, of India,
Depariment of Personnel and
Training, Ministry of Personnel,
Public Grievances and Training,
North Block, New Dalhi)

e

The State of Maharashtra
reprasantad by the

Chief Sacretary,

General Administration Dept.,
Mantralava,

Mumbai 40003z,

The tUnion Public Service Commission

Dhoipur House

Shahaiahan Road

New Delhi 110011

{to be served on the

Sacretaryv, UPSC)

(By Adv, Mr, R.K. Shettvy, Counsel

for Respondeants 1 & 3:

Adv. Mr, V § Masurkar,

Counsel for Respondant No?) . +Respondents

[

ORDER
fPER:R.G.VAIDYANATHA, VICE CHAIRMAN]

1. This is an application filed under section 18 of the
Administrative Tribunals Act, 1885, Respondents have
fited reply. We have heard the applicant appearing in
person and Mr. R K Shetty, counsel for Respondents 1 and
2 and Mr. V § Masurkar for Respondent No.Z, Learned

counsel for the regpondents hags also made avaiiable the

entire inquiry file,.
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Z., The applicant was an I.A.8. officer of Maharashtra

Cadre. Earlier he belonged to State Servige of
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Maharashtra Government and later promoted to th
cadre. During the relevant pericd viz., from 25,8.1975
to 2.1.,1879 the applicant was working as $8pecial Land

Acgquisition OQfficer for Ujjani Projact, Pune District.

directad of the affairs of the office of the Special Land

acguisition Qfficer of Uiiani. Many financial

irregularities were noticed. It was also noticed that
the applicant had drawn lakhs of rupees from the
Government funds for pavment towards compensation of land

ta holders of the Tand under the Land Acguisition Act,

i
o

the applicant retained the amount for long period
without paving the samé o the awardees or without
re-depositing the amount to the Government account. Thus
the applicant temporarily misappropriated the funds. The

applicant came to be sugpended by order dated 2.8.85,

Departmental enquiry was initiated agsinst the applicant
by issuing a charge sheet. Again there were parallel
proceedings by lodging F.I.R. with the police, The

poltice did investigation and filed a charge sheet in the
criminal court against the applicant for for offence of
misappropriation and criminal breach of frust in addition

to offences under the prevention of Corruption Act, Mr,
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V.T.Chari. the then Additional Chief Secretary, was
appointed as Inguiry Authority in the departmental
proceadings, The applicant did not file anvy written
statement. 14 wilnesses were axamined during the
inauyiry. The applicant did not examine himself or any

withess on his behalf. The Inquiry Authority submitted a

Report dated 17.8.88 holding that the charges are proved
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of the charges are partially proved, After receiving a
copy of the Inquiry Report the applicant submitted his
represantation to the Digciplinary Authority. The

Discipiinary Authority viz., The Prasident of 'lndia;

trial 1in sgpe
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Judge, Pune. The applicant and two other officials were
acc:snd in that case. Number of witnes .es ware examinad
in the ¢riminal case. Then by judament dated 12.5.92 the
learned Special Judge, Pune acguitted all the three
accused. Then the State filed an appeal before the High
Court against the order of acquittal in Criminal Appesl
No.436/92. By Jjudgment dated 16.7.§% ) (during the
pendancy o©of the pregent application) a Division Rench nf

the High Court dismissed the State Appeal and confirmed

the order of acquittal,




4. The applicant 1is c¢challenging the order of the
disc 1n11narv authority on many grounds, Hig case is that

he 1is innocent and he was a victim of circumstances. He
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. blame less record through out and he was prosecuted
d

The dnquiry authority was biased against the appligant

since he had dealt with the file at the earlier stages.
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That the inquiry is bad for viclation of princi

natural Justice. The disciplinary authority has not
taken 1into consideration the judaement of acguittal of

accaepted the recommandation of the UPSC regarding
punishment. The order of the disciplinary authority is

D

arroneous capricious and malafide Hence he pravs faor
setiing aside the order of the 'discipliinary authority
with 211 consequential benefitg 1like reinstatement,
hackwages etc. He has, therefore, approached this
Tribunail for quashing and setting aside the imbugned
order dateé 16.8.1982 and  for reinstatement with

continuity in searvice with a1l back waaces, proforma

promotions, other conseguential benefits., By way of

Government quarters. An interim order was passed by this
Tribunal against eviction of the applicant till the date

of his superannuation.

(%]

Respondentg in their renly have justified the action

‘D

taken aca1an the apn11canf about init 1at1nc criminal
proceedings as well as departmental inguiry. It was

submitted that thera was sufficient evidence adduced




during the departmental inguiry to substantiate the

.‘

J
disciplinary authority 1in imposing the penaity of
dismissal from service. They have stated that no grounds

are made out for interfering with the impuaned ordar.

6. At the time of arguments the applicant who appearad

in person raised few grounds for challenging the impughed

-

a

ordar of punishment. His submission was that enguiry
authority was biased and prejudiced against him and
therefore the inquiry is vitiated. That there 1s
violation of principles of natural Jdustice and the
applicant had no opportunity to lead evidence. Thalt in
view of the acauittal by the criminal court, the finding
of guilt recorded 1in the departmental enquiry 1is not
sustainable and deserves to be guashed, That holding
paralliel proceedings both on the departmental side and
criminal ide is bad in law and the deparimental inquiry
should have been stayed till the termination of the
criminal case, Then comment was made of non-examination
of scome material withasses during the departmental
inauiry. That  the report of inauiry authority and the
order of the disciplinary authority are perverse, The
disciplinary authority hags not taken into consideration
the Judament of the criminal court which the applicant

had sent,
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7. In tha light of the arguments

points fall for consideration are




i) Whether the applicant has made out any
case for interfering in the departmental
inauiry and the final order passed by the
digciplinary authority ?

i) Whether the apniicant has made out a case
for interfering with the penalty imposed
by the disciplinary authority ?

111} What ordear ?

POINT No, (i):

V.T.Chari, the inquiring authority, was biased or
ha applicant and the only reason
given before us is that he had occasion to handle soma
papers of the apniicant paertaining to sanction of
prosecuticon etc. The applicant did hot say that there

L]
wWag any persg

Q

nal 111 will, or animosity or hostility
between him and the inquiry officer. The only submission
is that the inguiry officer had an occasion to handle the f1
papers pertaining to sanction of prosecution. Even if it
is 8o, Mr. V T Chari would have dealt with the séme as

Secretary to the Governmant and not in his personal




capacity. It cannot he a case of prejudice or bias in a
métter 1ike this., Further no such obiection was taken
befora the inaquiry authority that he should not conduct
the inquiry since he has dealt with applicant’s fiie at
an early stage 1in his official capacity. No  such
reprasentation was given before the discipiinary
authority objecting the appointment of V T Chari as
inguiry authority. The obhjection of such a type should
be taken at the earliest point of time. It is now being
raised in this Tribunal for the first time in 1994 when
this application was filed in respect of inquiry which
commancad in 14987 and comnieted 1n 1988, Suppose the
applicant had raised this objection at the earliest point
of tLime béfore the dnquiry officer or beafore the

d1qc1n11n9rv authority and if there was any merit in that

m

stand of the appiicant the inguiry authority would have
excused himself from conducting the inquiry and requested
the Government to appoint another officer as an Inquiry

Gfficer. Having not taken any such step whan the inguiry

application wag filed is too Tate. If we acceot this
contention the whole enquiry proceedings are +To  be

guashed and direct the Government to hoid de-nova inauiry

(=2

e
3]
ke,
2
0
¢'+
1.

ing another inquiry officer, We can not set
back the c¢lock after a lapse of s0 many years on the
around that is now pressed into service, 8 pogition which

was never taken at the earliest point of time when it

should have been taken. We have carefuily gone
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very lengthy raport of the inquiry officer.
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order does hoil give any indication of any prejudice or
bias 1in his reporf.. He has prepared a well reasoned

order meeting 2311 the contentions of the applicant and

aiving detaitled reasons for his conclusions. Theretore,

the first contention urged by the applicant has no merit

and accordingly rejected,

=z

9 Tha argument of the applicant about violation of
principies of natural justice has absolutely no merit.
Charge gheet was served on the applicant. He was given
opportunity and time to file his written statement. He
deciined to give a written statement. Even now he

supports hig stand that he did not file written statement

since there wag a c¢riminal case pending, Ha fully
participated in the inquiry. He fully cross examined the

witnesses at length, then at the end of the inguiry he
was again examined by the inquiry officer, and then the
applicant submitted that he would give g1} his
contentions in a written brief, Then applicant submitied
a lengthy written brief running into 138 pages. He has

taken all possible contentions on merits both on facts

and law in hig writtaen brief., The applicant declined to

examine himgself or any witnesses on his  bahalf.
Tharefore, we find that the appiicant had full and
sufficient opportunity to defend himself in the inquiry.
Henge the argument that there was violation of principles
of natural Justice has absolutely no foundation in the

facte and circumgtanceg of the case, One of his

contentions was that during the dinauiry the inguiry
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officer oraliy made a statement that he will not consider
the question of misgappropriation, but in the inquiry
report he has given a finding on this. We find no merit
in the conhtention of the applicant since it ig not borne
out from the proceeding sheet maintained by the inquiry
officer, There ig nothing to show that inquiry officer
held out any such assurance to the applicant so as to

deprive him from producing any evidence. We therefore

see no merit in this submission.

10, The argument of the applicant that departmental
proceadings should not have been proceeded with til1 the
completion of the criminal proceedings has also no merit,
In law there is no bar of parallel proceedings on the

criminal side and departmental side., On the other hand

=3

the trend of decisions of the Supreme Court is tha
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departmental ingquiry need not wait till the conclusion o

the c¢riminal trial. It is pointe
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y Supreme Court
that c¢riminal cases may take long time and 1in the
interest of administration, the departmental proceedings
should be expedited, In fact in one case the Supreme

Court

5

iected an. application for stay of tha
dapartmental inquiry ti17 the disposal of the criminal
case. It is aiso held by the Supreme Court in one or two_
cases that c¢riminal case and disciplinary case can go on
simultaneousiy. [ vide 1997(1) AISLJ 241 DEPOT MANAGER

ANDHRA  PRADESH STATE ROAD TRANSPORT CORPORATION Vs,

MOHD. YUSUF MIYA & ORS.; 1887(1) AISLJ 86 STATE OF
RAJASTHAN Vs, B.K. MEENA & ORS 1. Therefore, we find
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no marit in the apolicant’s contention that t.he
departmental dinguiry should have been staved ©i11 the
concliusion of the c¢riminal case, Even here wa may

mentioned that no such atiempt was made by requesting in
writing either to the inquiry officer or the disciplinary
authority to stay Turther proceedings til1l the conclusion
of the criminal case. No attempt was made to approach a
court or tribunal for stay of the departmental inauiry
£i11  the conclusion of the c¢riminal trial. Hence it is
too late in the day now after the finail order to sav that

departmental dinquiry should have been stayed €111 the

disposal of the criminal case. Hence we see no merit in

11, Then a submission was made about non-examination of
some material witnesses. In particular it was submitted
that Mr. Nimbhalkar, Mr. Gupte, Mr. Afiulpurkar, wera

material witnesses and they were not examined in the

[»]

dapartmental enguiry. It 1is for the prosecution +t

decide ag to which witnesses are material and relevant,

the presenting officer examines those witnesses who ara

necegssary to prove the case of the department. If the

-+
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more withesses ware necessary he

applicant felt tha
could have examined them instead he did not choose to
examine any withess on his pehalf, The question g
whether the evidence on record is sufficient to prove the

charages framed against the appiicant., If the evidence is

sufficient then non-examination of some witnesses 1is of
no consequence, If the oevidence on record ig
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insufficiént than the applicant 1is entitled to be
exoneratéd= Theraefore, tha question for consideration is
whether the evidence adducediduring the inguiry was
sufficiant to spstain the charges framed against the
applicant? The dnquiry authority has given detaiied
reasons in support of its conclusion that evidence on
racord is sufficient to prove the charges framed against

the applicant. The disciplinary authority has concurred

with the reasoning and findings of the inguiry officer,.

T

ven the Public Service Commission while giving 1its

ninion hags examined the facts and concurred with the

-
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findings of the inquiry officer. Therefore, the question
of examination of some more witnesses is wholly

irreltevant 1if the material on record is sufficient to

prove the charges against the applicant.

12. It was aragued that the finding of the inquiry
officer and the disciplinary authority are perverse and
that the c¢harges are not proved against applicant. In
our view of this submigsion of insufficiency of evidence
and the correctness of the findings recorded by the
inquiry officer or disciplinary authority cannot be gone
into while exercigsing iudicial review by this Tribunall
The scope of judicial review is vaery very limited. We
can only consider any illegal or irregularity 1in the
decision making process and not in the actual decision

itself. We have already sean some of the Teagsl

contentions raised by the applicant regarding holding of

disciplinary enqguiry and rejiacted all the contentions.
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Now we c¢annot reappreciate the evidence on record and

then come to one conclugion or The other as an appeiiat

s
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authority. We are not sitting in appeal over the

[l

findings of the inguiry officér. or the digcipiinary
authority. We cannot reanpreciate the evidence and take
a differeﬂt view, even if another view is possible from
the material on record. The recent judicial trend is
that whilae exercising Jjudicial review the Court or
Tribunal cannot reappreciate the gvidence as an appelilate
court, It is held that it is no paft of the function of
the Tribunal to substitute it own decision in the place

of the decision of the competent authority. L wvi
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19g8(1}) SC SLJ ?4,.UNION OF INDIA & ORS. Vs. B.

SRIVASTAVA 1. Tharafare, we holid that this Tribunal

cannot reappreciate tThe evidence or discuss the evidence.

132, Howavar, we briefly consider the case against the

applicant on merits. There were 11 charges Tramed
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against the applicant. The substance of the chat

as follows:

ARTICLE -1:

During his tenure for the three pariods ie.,
from 25.8.75 to 11.4,77; 11.7.1977 to
16.1.18778 and 25.08.19782 Lo 2.,1.1979, &hri
Vartak had declared 12 awards in respect of
the acquisition of various proparties and had
drawn from the Pune Treasury a total sum of
Re.1,20,12,007.05 for pavment to tha
individual claimants of the 12 awards. He
fatied to disburse the same to the individuai
claimants within  the stipulated period Tlaid
down. in the Land Acquisition Manual for State
of Maharashtrsa.
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ARTICLE -2:

During the aforesaid three periods,; Shri
vartak did not deposit the undisbursed amounts
to the revenue deposgits,

Shri Vartak declared Award No.19/71 in respect
of viliage Dalaj and drew from the Treasure on
2nd Juna 1876 and the amount of Rs.
41,92,325.00 which was 1in excess of the
reguiremant. by Rs, 31,408.85,

ARTICLE -4:

During the aforesgssaid three periods, Shri
Vartak failed to enter or cause Lo be entearad
in the c¢ash book, the compensation amounts
drawn from the Treasury and disbursed from
time to time,

ARTICLE -5:

In respect of the amounts disbursed to the
individual c¢laimants S8Shri Vartak failed to
maintain the negessary record to show the
dated on which payvments were made to the
individual claimants.

ARTICLE -6:

0on three occasions, i.e., on 11,4,1977,
16.1.1979, and 2.1.1979, Shri Vartak failed to
hand over the cash balance to his respective
SUCCessors, ag regauired under Rule 78 of the
Rombay Financial Rules, 1859 or to keep the
said cash 1in the Treasury for safe custody,
byt kept it with him.

ARTICLE -7:

A .1.1279, Shri Vartak had ceased to hold
the charge as Special Land Acquisition
Officer, Ujjani Project I1, he unauthorizedly
disbursed amounts pavable Lo individual
claimants,
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ARTICLE -8:

On  several occasions, Shri Vvartzk failed
either to hand over huge case with him Lo the
succegssors or to keep the same in  revenue




14,

depogit and thereby caused wrongful loss ¢

the Government/individual claimants.

e}

ARTICLE -8:

Oon 2.1,1979, Shri Vartak was to hand over
charge to hih successor,; Shri M G Kale and he
was aware that he could not have disbursed any
amount, to the individual claimant on the date
of his handing over the charge and vet he on
that day withdrew from the Treasury, a sum of
Rg, 71,002/- and took away the same, instead
of handineg it over to his guccessor or
dapogiting in tha Revenue Depogiti.

ARTICLE -10:

Shri Vartak failed to deposit in the Treasury/
Civil Court, Puneg, the amounts whirh ware
deduced by him while paying the amounts to two

individual claimants.

ARTICLE ~11:

Shri Vartak commitied the above mentioned acig
of commission and omission with the intention
of committing fraud and prepared false cash
bock in order to conceal the fraud committed
by him.”

In support of the above 11 charges detailis of imputatio

3

of allegations are given to point out in what manner the

applicant commitied serious financial irregularities,

Articles of Charge 1 to 10 mainly speak about he

ot

financial drreguiarities committed by the applicant. 1In

charge 11 the allegation is that applicant committed

wordes it gives an indication about misappropriation by
the applicant in respect of various amounts which came to
his hand as Special Land Acquisition Officer.

14, The substance of the aliiegation is that applicant

]
i

Land Acguisition Officer had drawn various samounits of



nearly Rupees One Crore and did not disburse the amount
to respective cliaimants within’time and kept the amount
with himself without proper accounting and without paying
to the c¢laimants or redepositing the same into the
Government agcount. In other words the imputation is

that the applicant has misappropriated this money

15, During the engquiry 14 witnesses were examined on
behalf of the department. No witnesses were examined by
the applicant. The Prasenting Officer filed a written
brief which contained his contentions. The applicant
gave a detailed written brief running into 128 pages,
taking a1l possible contentions both on point of Taw and
facts. Then the 1inquiry authority prepared a very
lengthy and exhaustive report running into as many as 144

ages, He has minutely considered the evidence of each

v

itnes

k)
;
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m

' the nature of charges and allegations,

cont,

fip]

ntions of the Pregsenting Officer on each charge and
the contention of the appliicant on each cﬁarge and then
he has discussed the evidence and given his findings on
every charge separately. 1In our view The inquiry officer
has taken into consideratfon all contentions of both the
parties and has 'given his considered findings with
sufficient reagsons and Jjustification., He has held aljl

proved except Charge 11, which he held to be
partly proved. We have gong through the deposition of

the witnesses, all the documents on record and the

detailed inquiry report and we are satigfied
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inquiry officer has applied higs mind and has writien 3
well reagsoned and exhaustive order holding that the
charaes are proved. We do not find anvy 1illegality or
infirmity 1in the reasoning or finding of the inguiry
authority,

16, Then we find

hat the Public Service Commission, to
whom the matter was referred, has given a very detailed
opinion considering all the charges and observing that
the charges are duly proved (vide page 19 of the paper
Dook ), Then the digginiinary authority hag pasgsed tThe
impugned order dated 16.8.93 which i1s at page iﬁ of the
paper book. The di

its mind to the facts of the case and given some reasons
for accepting the report of the inquiry authority and
even further held disagreeing with the ingquiry officer
that even memorandum of Article of Charge-~{11 dis fFully
proved. After going through the materials on record we
vthe opinion of UPSC and the finding of the discipliinary
authority are fully based on material on record and there
is no legal infirmity in the three orders, except mav be
about the finding of the disciplinary authority of

criminal breach of trust against the applicant.

i7. Now the question is a8 to what is the affect of
acauittal by the special court. In the trial court the

charges were misappropriation, criminal breach of trust

and offences under the prevention of Corruption Act. Ip

-
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the disciplinary enguiry charges 1 to 10 pertain onlv to
financial irreguiarities which were not subject matter of
the criminal case. May be part of charge No.11 pertains
Lo fraudulent act of the appliicant implicatina him of
breach of trust or misappropriation. In view of the
acquittal of the applicant by special court the charge of
misappropriation or criminal breach of trust cannot be
again tried in the disciplinary case. A perusal of the
special court judgment shows that the court has held that
thig charge 1is not  proved by producing sufficient
evidance, The order of acquittal has been confirmed by
the High Court in the criminal appeal. Tharafore, the
applicant cannot belagain held guilty of‘misappropriation

or criminal breach of tLrust i

3
)]
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the digcinlinary aenqguiry,
when he has been fully acquitted by the special court,
That is why the inguiry authority confined himself +to

onty financial irregularitias and held that charge 11 is

rot. fully proved, Unfortunately the disciniinary
authority has not taken into consideration the judament
of the sgsnecial court which had come by that time. The

applicant had sent a copy of the judgement of the special

but thare is no
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i8. As far as financial irregularities are concerned,
the apnlicant cannot escape the 1iability and

responsibility 1in spite of acquittal by the criminal

court., The judgmant of the
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No.5/85 dated 12.5.1997 ig at page 188 of the paper book.
In many paragraphs the learned Special Judge hasg referred
to the financial irregularities commitited by the
applicant which may be found at pages 241, 242, 245, 251,

256, 257 and 2680 to 282,

Simiiarly the High Court which disposed off the criminal

e

appeal No.483/92 by ijts judgement dated 16.7.97 has ails

noticed the financial irregularities committed by the

w

applicant. In para 41 (

R
Divigion Bench of the High Court has obhserved as follows:

" It is, therefore, a case wherein thare
have baen cartain irregylarities and
vioiations of financial rules and norms.
But. 1t does not hold the prosecution in
establishing offences of criminal breach
of trugt or migappropriation. At the
most guch breach of ruleg mav be a reason
o  hold departmental inguiry and we are
told by the Acgcused 1, 2 and 3 that such
an  inquiry was held against them and
Accused No.1 has been dismissed ..."
{Underiining ours]

19, Therefore, the High Court has also recorded a
categorical finding about the financial irregularities
committed by the applicant and even observed that he may
be liable for departmental inquiry and noticed the
departmental enguiry has aiready stated and resulted 1in
the dismissal of the applicant. Therafore, in ocur view
the acquittal 1in the criminal case has no bearing on
charges 1 1To 10 and partly charge no.11. Further, the
s acquittal regarding offence of criminal

to his rescue gso far as charage 11 is concerned.




20, Taking the over all picture of the case and having
considered the entire evidance on record and
circumstances of the case, we have no doubt in our mind
that the finding of misconduct recorded by the inquiry

authority and discinlinary authority is fully Justified

and doas not c¢all for interference by this Tribunal,

Tha applicant submitted that the penalty of removai

from service is very harsh and grossly disproportionate

[» R

to tha migconduct alleged against him, The dTearne
counsels appearing for the raspondents supported the
penalty imposed by the disciplinary authority and further
submitted that the Jjurisdiction of the Tribunal +tfo

interfere with the question of penalty 1is very very

Timited.
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to interfere with the quantum of penalt
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The Tribunal can interfere only when the penalty imposed
is grossly disproportionate so as to shock the conscience
of the Tribunal. But here in thisg particular case we
find that the disciplinary authority has not considered
he material circumstances which have a ‘

guestion of penalty.




wr

that Charge No.1t is partly proved and not fully proved.
The disciplinary authority has no doubt a right to
disagree with the finding of the inguiry authority. But
the disciplinary authority has nol given detailed reasons
as to how and why it is disagreeing with the view taken

hv the

7 L=

i
bt

inquiry authority on Charge No.1t. As al

~
D

a

ot

stated Charge No.11 comprises two parts - one ig abou
the financial irregularities and the other about.

the amount which

dishonest intention in retsinin

b
[{=]

indicates criminal breach of trust or misappropriation.

3

f the Jjudament of the

The anplicant had sent a copy

criminal court while sending his reply after regeiving

2]

the report of the inauiry authority. Unfortunately there
is no mention, much 1958 a discussion, about the
judgemant of the c¢riminal court in the order of the
disciplinary authority. On identical charges of ¢riminai
misappronriation and breach of trust the applicant was
tried by a competent criminal court. The learned Specisl

-

Judae by a verv Tengthy Judament held that the

prosecution has failed to prove all the charges against
the applicant 1including the misappropriation etc, The

digciplinary authority should have considered the
Judament of the criminal court and then itried to find out
whether 1in spite of the acquittal by the criminal court
the appliicant ¢an be found guiity on the entire Charge
No.11., We have already pointed out as far as financial
irregularities are concerned the digciplinary inguiry is

independent of the c¢riminal trial. In fact both the




.21,

Special Judge and the High Court have noticed certa
financial irreguliarities but thev have given a considered
finding that misappropriation or criminal breach of trust

was hot proved.

24, As already stated the discinlinary authority has
neither mentiocned nor considered the judgement of the
criminal court in ite order. Then there ig a subgsequent
development viz., the order of the High Court in the
criminai appeal No.436/92 by judgment dated 168.7.97. The
Judgment of the High Court has come recently during the
pendency of this application and four vears after the
impugned ordar passed by the disciplinary authority. The
Judgemant. of tha Trial Court wag confirmed by the High
Court has relevance to Charge No.11. Tha disciplinary
authority must apply his mind and then decide whether
charge No.11 is fully proved or not in the light of the

judgemeﬂt of the criminal court and the High Court, since
the quantum of penalty depends upon finding on Charge
Q0,11, The  other  charges are only financial
irregularities and we will not know what would be the
view of the disciplinary authority regarding penalty if
the misconduct is only financial 1rrecu13r1f1es, In view
of the non-consgideration of the iudgement of the criminal
court by the disciplinary authority and 1in view of
subsgsequent.  iudament of the High Court confirming the
Judagement of tha criminal court we feel that the finding

of the disciplinary authority regarding penalty should be

g
)

set aside and the matter should be remanded to t
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disciplinary authority to apply his mind and then decide
h

as to what is the penalty that has to be imposed in  the
facts and circumstances of the case,

25. We mav 310 place on record one more contention of
the applicant that the applicant’s dauaghter sustained
fatal injuries in the Bombay Bomb Blasts which took place

on 12.3.83. Unfortunate?y the applicant’s daughter
succumbed  to  the injuries and died on 16.3.383. Now by

virtuye of order of removal

f
deprived of a11 retirement benefits which he would have

agot otharwise since he has attained age of
superannuation, The digsciplinary authority will hava to
congider whether 1in the facts and circumstances of tha
cage and particulariy in view of the acguittal by the

nf1rmed by the High Court, whether
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removal from gservice igs a proper and Ju

at punishment or

whether he can impose a Tesser punishment Tike compulsory

ratirement or withholding portion of pension etc. The
applicant’s contention that the penalty proposed by the
YPSC viz.,; reduction in time scale of pay by three stages

The d1sc1n11nﬂrv qurhnr1ty We are not 1mnresseq by Thig
argument. The punishment proposed by the UPRC is  very

much on tha lower gide

The opinion of the URSC is oni

recommendatory and not binding on the disciplinary
authority Therafore, the discipiinary authority was
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Since judgement of the criminal court has a direct
bearing on charge no.11 and this charge no.it1 is8 a

» feal that the matter shouid
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be remitted back to the disciplinary authority to apply
factos and circumstances of the

case including the judgment of the criminal court and

High Court and then decide ags to what is the just and
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applicant has since attained the age of guperannhustion

regard to the facts and circumstances of the case Point
No.(ii) is answered accordingly.
POINT No. (ii1):
a
¢
26, In view of our findings on Points (i) and (ii), the

application will have to succeed partly and the matter

will have to be remanded to the disciplinary authority to

raegarding applicant’s possession  of the quarter.

f/



to pay penal rent or normal rent is left open to be
decided by a competent authority according to law:
L

1
27, In the result the application is partly allowed.
The finding of the disciplinary authority holding that
the applicant 1ig guilty of misconduct as per charges
framed against him is confirmed subject to observations

on charoa no.i11 made above. Portion of impuagned. order

. .

. " | ] .
dated 18,8,92 impoging penalty ©f removal from service is
set  aside, The matter s remanded back to  the

tha Timited oquastion of

discipiifiarvy authority for

' ' considering the qu_ant.um of punishment afresh in the light

of the ohgervations made in thig order and in the 1light

of the judament of acquittal given by the c¢criminal court

and confirmed by the High Court. We give iiberty io the

appiicant to make a representation to the disciplinary

Buthority within two weeks from the date of receipt of

n . ﬁhié order regarding the penalty to be imposed. Tha

4 digcinlinary authority shall consider the repregentation
p

ir- of the’ applicant, the facts and circumstances of the

case, and the aravity of charges and then impose any

punishment permissible as per rules, and issue necessary

ordaers within four months from the date ¢of receipt of a

copy of this order. In the cirqumstances of the case

there would be no order as to costs.
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