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0., shri V.s., Farab,
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The aprlicant was appointed as an L,D.C. in
the office of the Trade Marks Registry on 11,2,1974

under the adm. Jcuiacdve control of the 3rd Respordent,
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who is the appointing authority for Group IC!* Non-Gazetted
categories. He had obtained permission from the competent
authority to register his name in the Esployment Exchange,
Thereafter, he was sponsored by the Employment Zxchange
along with others and he was sclected and appointed as

an Assistant Exaniner of Trade pMarks on adhoec basis on

1.5.,1979 in the same office. 1In the offer of gppGintment W
of the reply statement,.made to the applicahiiészlong Wwith

dated 3.5,1979,available at Exhibit-'B'/ it was specifi- others -
. ] . e

cally mentioned that the appointmentlwas;pq;gly‘o
adhoc;émd$xeqporary_basis.Ané wés 1i%bie;;rvte§4;;§t%pﬁ_
at aﬁ} time-without notice, It BRas iﬁ%b mentiéned'therein
that those vacancics had 2lready becn refcrreéjtoqéhé
staff selection Cormission {ssc for short) an: wo:ld

be filled up by the candidates sponsored by the Cormission.
They werec also advised to be on the louk out for nétifi4
cation of examination conducted by the 8SC and to appear
in that examination to be eligible for the saif post ‘ 4
of the Assistant Examiner of Trade liarks. Subseguently,

in the Appointment Order dated 6.5,1979, issued to the
applicant)availab;e at Exhibit 'C' of the reply statement,

it was again clarified that his appointment to offiéiate

as an Assistant Examiner of Trade Narks with effect

and cerporary
from the forenoon of 1.5.1979 was on an adhocébasis and ‘

was liable for termination without any notice. 7Tte o
applicant, in response to the offer of appointment dated r

345,1979 sent a letter to the 2nd Respondent, i.e., the ’

a7
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controller General of kFatents, Designs and Trace Marks
Eombay, that he had noted the instructions contained
therein aml that he would appear in the examination

to be conducted by the s5C in the near future and

thus would become eligible for the pos£ of As-t. Examiner

of Trade Marks.

2e The appllc :nt has claimed that his aLp01ntmcnt
as an Asst. Examniner of T'rade Marks wltb eFfecb from .:
1.5.1979 #m the office of the Trade Marks Registry, Bombay,
urﬂ er the control of the -2nd and the 3rxd Respondents
was in conformity with the Recruitment Rules notified
in the Gazette of Indiz dated 17.3.1962, A photocopy
of those rules is available at Annexure-~-217. - we £ind
that under those Recruitment Rules, Dircct Recmuitment
is prescribed as the only method of recruitnent and
further that such direct recruitment was required to
be made by interview by a Board consisting of the
Registrar of Trade Marks, Joint Registrar of Trade
Marks and the Assistant Registrar. The fact that the
applicant was a direct recruitee as sponsored by the
Employment Exchange and that he was selected by the
Board as stipulated under the 1962 Recruitment Rules
has not been denied by the Respondents., However, since
the applicant had been asked to appear for the examina-
tion to be conducied by the s to became eligible fo r

appointment as an Asstt. Examiner of Trade Marks, the

P
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applicant did apply for the post in response to the
advertiserment of the SSC on €.1.81 and 16.2.1982;

but, hc was not selected by the SSC. 7The applicant

had simultaneously taken up the matiter of regularisation
of his appointment as an Aasst. Examiner of frade Marks
when'héiggund that in the seniority list of the asst.
Examniners of Trade Marks of 1.11.19882 (Asst. Examiners
for short), his name had not been included. He started

making detailed representgtions in thé@%?beﬁ;&f frof

o . 14,341983 claimifig € hat he had been duly selected by

the corpetent Board as prescribed under the reléﬁént)‘
Recruitment Rul=s of March, 1962 and that his appoint-
ment was aga;Pst\a clgar vacancy resgrved for an s5.C.
ecandidate andfﬁzﬁgtﬁ;ugh the names of éome of his
juniors and the sim:larly placed persons were included

in the seniority list of Asst. Examinérs, his namc

had kcen left out. 2x Even in the seniority list
puklished subseguently of the Asst. Examiners orn 1.9,1983,
the name of the applicant had not been included. The
applicant again submitted a detailed representation to
the effect that he had not beern allowed to cross Lfficiency
Bar on 1.5,1985 in the cadre of Asst, Examiners. after
he had sent a reminder to the first Respondem:, i.e.,

the Ministry of Industry, Dept. of Industrial Develop-
ment, yYnion of India, represented by the secretary. he

was allowed to cross the Efficiency B ar; buz, his

et W TR
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services as an Asst. Examiner were not rcgularised,
The applicant majde a further representationdaied
11.98.1986 reiterating his reguest of regularisation.
Eventually. the 4th Respondent, in his capacity 83 the
senior Examiner of Trade larks informed the applicant
throuch the Q.M. daied 11,12,1987 at annexure-2Ail that

the representations of the applicart made to the first

Respondent for regularisation in the post of Asst. Eyamlw

ner had been carefallg con51dered by thE 1st Respondent

P -

and- that the 1st Respondent ‘had ingimated that hls
request for regularisation could not be acceded to. Or
the same day, ano:her office (rder was issued signed

by the 3rd Respondentt:i.e., the Joint Registirar of Trade
Marks, Trade jarks Registry, Bombay, available at
Annexure~$12, that conseguent to the decision of the lsti
Recspondent on the representation of the applicant for
regularisation comrunicated to the applicant on that
date, the zpplicanit, then working as officiating Asst.
Examniner of Trade Marks on adhoc basis was rcvérted to
the post of Upper Division clerk (UDC for short) with

effect from the afternoon of that date,

3. The applicant being aggrieved by that order
approached this Bench of the Tribunal in C.A. No.12/88
seeking the gquashing of the said reversion order dated

11.12,1389 and also praying for his regularisation as
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an Asst. Examiner of Trade Marks with e€feci from
1.5.1979. The Tribunal, in its order dated 26,.%,1391
in the said 0.A. observed as follovws;

te e ees Although the_siaff gelection Commigsion
(ssc) ac come 1puqt_x;§§gggo ‘the candidatcs
Ferg_gglggg_g_gg the Employment Exchange for
the posts of Assistant Examiners for the

rcig;ved catedory of & on 27.1.1579, _ Tke

.arplicsnt who was already working_ir the depart-
ment e8s UDC_also BLpllﬁﬁ*thOUWh the Employment

nkc%angu and hac¢ a;preared for the written

test and oral interviecw asa:dlrcrt cendidate

and he was qualificd o™ a5 such he was appointed -

on 1st May, 1979. -1t appears that thereafter, .
.the §s5C helc test and. the aiplicanti-appeared-
for the test and both the times the opplicant

~ig said to have niot cualified in the same

~ although accourding to the aspplicant he was
il tolé by the interview bo2rd that ofcwirse,

he nezd not worry as his case for rogularisa-
tion wo.ld be consicdered. But, notulilthstanding
the fact that the applicart failed to wual¥y
according to the resiondents in the said

test which was taken, the applicant was allowed
"to contirue to hold the pust of aAssistant
Exaniner for five ycers anc during the period
he was allowed to crogss Efficiency Bar. The
rosts for which the respondents haé dorne the
selection was still vacant that is why the
applicant was slloued to continue, meaning
therery that so far as the applicant s merit

is not gualifying in ssC's examination was
taker to have no corseguence or the same was
wailved and cordored and the apuli art's earl ier
merit when he qualified in the examination in .
the year 1979 was taken into account,

" "9 +tBasass bes

L BN BN IR BE O IR BN R 3N N BN B J
Notwithstanding thce fact he die not qualify
T Anthe yesr 1982 as he was allowed to continue
_for 5 years there appears to be no rcason why
Jhis case for regularisation was not consideged
and he was rot reqgplarised,

4 ¢ d s s aa

3. ‘égggggggggiL_gg this qpylicat;suidﬁ_sgrves_*

J——
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— _directed to corsider the cese of the appli-
“cant for regularisation within a period of
3 montts taking into _consideration of the
fact that he merber of & _comrunity on which
the government has issued circularxs in_thie
béhalf Thuere app arsﬁgg_gg_no reason why _
the & agp11Cant ‘who has beern allowed to work.

- for 5 years and_also allowed to cross Effi-
ciency Bar wouléd be_ggtiigggrof_reculerlsa—
tion except in cases of comprelling reasons.

. With the ahove obser¥aticon the‘SIEIIEgilon.

s stands disposed of., After the g;plicant is
regularised he will be grain prorcted tou his
post and the guestion whether he will be ".“~F¢;

—at s

5 S ettt by o sqsrsnent Sl s )
-w 4. ..oThe applicant thercaftér fu@ed conterpt ¢ . BURN
proceédings in €.F.K .$9/1992 in the same U.A.No.iZ/1588 ]
before thie Bench «llcgirng that the cirecections given
by the Tribural quoted above werc being wilfully dis-
4 obcyed b, the gespondents. The Tribunal observed that
on 26,£.,1992, the Asst, Registrar of Trade liarks had
passed an order in pursuance of the directions of the
Tfibunal to the effect that if the ap;;icant was re~ule-
rised with effect from 1.5,1979, the-consejuence would
be that 10 of the existing officers vho have all been
appointed either by promction or by selection by s5C
on an all India basis were likely to be superseded,

Thereafter, the Tribunal ordered as follows:

LESH TS e L

"4. Having read the order carefully, we feel
thatTeasons Bave been given for not consi-
T pplicart's case forr 2
“of service, A legitimate attempt has also
been made to give compelling reasons, whether
Ehe reasons are valid or invalid cannot be
the subject matter of an adjuc¢ication in the

R ARG T
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present proceedings. It cannot be said

that the respondents are willfully dis-

obeying the directions of this Tribunal,

The remedy of the applicant, if any, is

to file a fresh original application in

this Tribunal seeking the cuashing of the A
order dsted 26.£.1992.7 1 i phcais @VHCMQ

5. The applicant had #lso filed an s,.1.F,
before the Hon'ble supreme Court of India bkearing

SLE No.47€1/93 acainst the oxder of the 7Tridbunal,

dated 11.12.1992 in the a2bove mentioned C.F.NQ.99/19923'E“} -11‘

in Q,A,No,12/1988. However, the Hon'ble supiEhEVCOurt j;?

| dismissed”gha£ SLP on-5:5.1993. Tﬁereéfferg tﬁe arpli-~
caﬁt wroté a letier dated 11.6.1993 to the Registfar
of Tracde larks, Trade Marks Registiry, Rorbay, available
at Annexure-15, He followed it up with a rerinder dated
25.6,1593 again at annexure-al5. HNe was informed in
response to his letter dated 11.6.1293, reguesting for
furnishing of copies of certain documents, that as the
matter had already been agitated kefore this Bench and
had ;éen decided finally, there was no necessity to
suprly copies of those documents. This reply dated
5,7.1992 at Annexure-al€é was sent by the 4th ﬁespondent
tc the applicant as airected by the Registrar of Trade
tarks. The applicant‘has impuqgned the office order
dated 26,£.1992 signed by the 4th Respordent as the
Head of Office to the effect that the case of the appli-
cant for regulzrisation had been carefully considered

in pursuance of the orders of this zench and that it

i

¢ m— e s
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was not possikle to regularise his gervices as an

Asst. Examiner of Trade Marks.with regrospective effect

rom 1,5.1979., That Office Order also mentions the

fact that theap;licant had already been promoted to
the post of Asst. Examiner of Trade l+arks with effect
from 4.,12.1391 as per his own senicrity.

abuve, : ‘ A
6. As we have noted/ essentlally the case’ of

__ "*n. e Ty -
-

the appilcant is that he was appo;nted‘on a regular L

lsis in terms of the proviesions of the jarch, 19€2 -
Recruitrment Rules ant that there were others who were
also appointed in the same manner urto Ooctober, 1978
whose appointments hal keen . treated as rocaulzsr even
though they did not appear for thé examinations conduc-
by the s5C. He has, thus, alleged inv§dious discri-
“ion against him on the part of the Respordents.

He has similarly alleged that the Respordernts could not
bave validly incorporated the reyuirement at the time
of appointing him with effect from 1.5,1979 that he
should take the examination conducted in. this behalf

by the sSC and gualify there in order to become eligible
for a regular appointment as an Asst. Bxaminer; because

the provisions of the nMarch, 19-52 Recruitment Rules,

i s ————_ L 1

still held the fi2kd in respect of not only the mode

c——

of recruitment, but alsco the mamner of recruilment
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ARecrultment Rules had no legal existence,k*.'vaa Cﬂill«gi_,u
7. The applicant has sought the following -
reliefs, S S ...l;;;‘bkiﬁ

R 2{#
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through selection by the Board as was done in his
case. The regyuirement of selection by ssC through
an examination by issuing administrative instructions
to that effect in controvention of the method of

recruitment laid down under the statutorily prescxibed

e v T L

. Tl dmplg ML
. R A T R
., TRTTE 7w . - enr
=~ - p

. L a) To, vguash and 5et asxde the Qrder No,F-1- .

-

= '“'passed by Respondent No.4 ani also to
direct and order the Respondents No.l to
4 to regularise the services of the appli-
cant with effect from 1.5.1979 as Asstt.
Examiner of Trade Marks with all conse-
guential reliefs;

b} To order and direct the Respondents No.1
to 4 to promote the appli ant as Examiner
with effect from 1,5.1984 with all
consequential benefits;

c) such other and further reliefs be granted
as the nature and circumstances of the’
case may permit; and

d) costs of the agplication.

8. The 6fficdéal Respondents have sought to defend
their actions oén the ground that in 1978 the Department.
of Personnel & Admigistrative Reforms in the Ministry
of Home Affairs, issued an O;M..dated 4,11.1978 to
all Ministries/Departments of Govt. of India reiterating

that the incumbents to all Group 'C' Non-technical posts

/92223mn-E/533 dated 26. 8.92 (ann-al) ' -




Deparﬁments to issue sultable tnstrucﬁicns to the effec,‘.
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should be recruited through the ssC and mentioned that
the s35C felt that all offices did not seem to be reporting
vacancies to be filled up by direct recruitment to the
Group 'C*' posts to the Commission. 8Since recruitment
to Group *C! non-technlgal posts was to be made only

> Ak mk?iv
through the Commission%in cordance with the resolutions

of the Department of Personnel and Administrative Reforms,

the said 0.M. dated 4,11.1978 requested that the M;nistrles/zgu'

.that recrultment to Group ol posts should not be ‘made

by any Department/Office without reference to the 83C

and that all vacancies should be invariably . - reported
to the Cammission. That 0.M. further stipulated that

only in those rare cases where the Comission permitted
the Department/Qffice to make recruitment through other
channels, the recruitment could be made by the Department/
Offices themselves. That 0,M. dated 4,11.1978 is
available at Exhibit-'A' of the reply statement filed

by the official Respondents. Further the learned counsel
for the official Resp.ndents has contended at the stage

of arguments that as laid down by the Hon'ble Supreme
AY %

_ , : MRS
Court, such matters having sm/effectd of inter-se seniority

as the one being agitated by the applicant, should not
be reopened at this distance of time. It would bnly
unsettle issues which have been settled since long.gn

Particuler it has been pointed out on behalf of the

ol 2 S SR Wi 3
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official resporndents that the private respordents, i.e.,
Respondents No.4,6,7 and 8 were apppinted in the same
manner as the applicant, but their ajpointments were
treated és regular because they were all appeointed -
before December, 1978; fdr the .reason that the Q.M.
dated 4.11.1978 of the Department of Personnel and

aministrative Reforms mentioned above to the effect -

that all non—technicai posts belonging to catggoryV'C'f,:::7

e

.. o dn Government Ofﬁiceslshould-be-fillédfdpfthroughrthe;_;;'""‘

Ssc,was received oﬁiy-in'ﬁeéembér,‘l978. It has'algb
been contended on behalf of the official reépondents
that there were several others who were appointed along
with the applicant with effect froﬁ 1.5.i978 on an
adhoc and temporary basis and that they were
required to pass the exémination conducted by the ssC.
since some of them had done so, their adhoc &pointments
were regularised on their qualifying at the said
examination. As recards the private Respondent No.12,
the official Respondents have ckarified that he was
regularised with effect from 31,5.1981 though he ‘had
earlier been appointed on an achoc bésis on 22.7;1978.
This was done in terms of the revised Recruitment Rules
which came into force from 9.5.£981 prescribing that V
50% of the A;ﬁsts of Asst. Examiners would be filled by

. Aol B O IML . .
promotlon)andfgﬁhzq;the private Respondent No.,12 ghri
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C.B. Kolgaonkar was senior to the applicant and had i
satisfied the requirement of 5 years regular service ,
as an U.L.C. as prescribed umer the amended Recruitment
Rules of 1981. At that time, the applicant had not
fulfilled the minimum eligibility condition of 5 year-s =
o~. ©of regular service as an U,L..C. for promotion to the
v ~ post of Asst. Examiner of Trace MurkS- The OfIlclal

£ Respondents have further. po;nted*out-that since the T

appllcant was holding the post of ASst. Examiner on‘?hbuw

R . ey - R

.an adhoc basis_and since he had been representing for

\\rgg 1arlsat10n*at that rost anc since these matters
had already been referred to the Govermment for clari-
fication and consideration, he was permitted to cross
the Efficiency Bar as an Asst. Examiner of Trade Marks
pending a decision by the GoVernment. Purthe;}this

ik was done in the light of the clarification received

£rom the Government that the crossing of the Efficiency

Bar and the regularisation in the grade of asst.

Examiner of Trade Marks were two different issuegiéﬁjfﬂlﬁadﬁdﬂp

9. The official Respondents have alsoraised the

issue of limitation pointing out that the impugned order :]
is dated 26.8.,1992,whereas the present O.A, was filed

on 5,1,1994, However, we observe that the giéffiled

by the applicant in this behalf was dismisééé ﬁy the

Hon'ble supreme Court orly on 5.,5.1993 and that thereafter
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the applicant had sought certain documents which were
finally denied to him by the order dated 5.7.,1993 kx
of the Respondents. We,therefore, are of the dpinion

that the O.A. cannot be held to be barred by time,

10. Coming to the main defence taken by the
official ﬁespondents in suprort of their actions in

not having treated the appointment of the applicant as

an Asst., Examiner on a regular basis with effect from -

1.5.,1979 ané then having revertedfhim*as a UL <C. on

- “41.12.1987 and theh having Finally rejected his repies®
sentation under the impugned order &ated 26.8;1992, we
obsexrve that the ofificial Respondents have relied
heavily on the Q.M. cated 4.11.1978 from the Lepartment
of Fersonnecl & Adrinistrative Reforms in the Ministry

of Home Affairs at Exhibit-'A' of the rerly statement
filed by them. We notice that, that 0.M. specifically
states tﬁat the ssC was set up with effect.from 1,7.1976
by the Govt, of India in the Derartment of Personnel

and administrative Reforms vide their resalution dated
4,11.1975 to make recruitment to Group *C' non-technical
posts in the Govt, of India, Ministries/Departments

an: their attached and subordinste offices located
throughout the country. It also states that the Commis-
sion evolved a criterion. for classification of posts

‘as technical and non-technical posts and that was

PR

o
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circulated to different ministries and Departments

vide Commission letter dated 22,7.1977. Given these
undisputed facts, we find it difficult to accept the
corntention of the official Respondents that gfust because
the same position was reiterated about the rec:uitment
of all category 'C' non-technical personnel by the SsC
through that O.M., dated 4.11.1978, the official'Respcn~

dents could vallaly treat appointments made to the post

’1‘4 . .-

Jof Asst. Examiner of Trade Marks before. December, 1978*'&;

as regular. Even 1n those cases, 1f the official Reg-
A C ;s
pondentsl I! e!é; belleveéln following a rationale” and
consistent pollcnghould have insisted upon the incum-
bents qualifying at the examination conducted by the

ssc, if such appointments were made after 22nd July,1977.

11. More importantly, however, we find that the
officisl Respondents have not produced any material
to irncicate that even that C.M. Gzted 4.11.1978 would
prevail over the expressgi:provisions of March, 1962
Recruitment Rules relating to the method and manner of
recruitment ef the Asst. Examiner of Trade Marks. It
is wel settled that executive instructions per-ee
cannot over-ride specific provisions of the statutorily
prescribed Recruitment Rules. It would appear from the
contents of the 0.M, dated 4.11.1978 that the gsc was

set up unuier kke an officizl resalution and furthet that

e BN
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the relevant Recruitment Rulss for recruitment to
spacifig.pcsts like tha Asst, Examiner of Trade Marks

had nbt been amended, replacing the prescribed suthority
for recruitment viz., the Board comprising the Registrar
of Trade Marks, Joint Registrar of Trade Marks and
Assistant Registrar of Trade Marks by the 55C. The
official Respondents, in %k particular, ha&a failed to
point out that when the applicant was appointed followigy
the procedure stipulated under the March, 1962 Recruit-
ment Rules as & direct recruitee selected by the above

mentioned Board with effect from 1.5.1979, those provi=-

sions of the Recruitment Rules had already been qmended _i3§

R

,_fpd-that_mora:&bécifically_thakrulg of ths ﬁgapq~hga_w'“ R _

been £aken bver by the SSC. e, therefgre{'hoqutﬁqﬁg'*'
that plea of the official RQSpandshté-thét ih terms of
the administrative instructions conveyed to them under
the 0.M. dated 4.11.1978, they had requirsed all those,
who uefa appointed follswing the prgcedure prescribed
under the March, 1962 Recruitment Rulses, further to :

subject themsslves to an axamination conducted by the

55C after December, 1378, is totally untenable.

12, As regards the repurcussions of the above
finding, we vdly wish to observe that till the Rscruit-
ment Rules were amended in 1981, all those appointments

which were made in conformity with the provisions of
Mmarch,1962 Recruitment Rules will get similar benefits.

e iy SR
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Even if a number of such appoints are involved in the
process and thus some dislocation in the sxisting interss

seniority positions takes place, as reported by the

.\\official Respondents, it is regquired of them to comply

with the law laid down by the Hon'ble Supreme Court that
dninistrative instructions, however uall-intentionad'
they may be, cannot over-ride the axpress proulsxons of'
the statutorily prescrlbad Racruxtmant Bulas. Further,f -
ue haue made a note of “the submission made by the learned
‘Egﬁifel for ths applicant that the applicant in any case [
would not be eligible for consideration for t he next
promotional post of Examiner, he having not qualified
himself with & Law degree, as rejuired under the Recruit-
ment Rules., Therefore, we find that the reasons advanced
by the official Respondents for not regularising the
sarvices of the applicant as an Asst, Examiner of Trade
Marksé with effect from 1.5.,1979 cannot be considered

validly as compelling reasons,

13. In the light of the detailsd discussions above,
we allow the 0,A. partly and direct the Respondents to
treat the appointﬁant of the applicant as an Assistant
Examinar of Trade Marks with effect from 1.5.1979 on a
regular basis and sxtend to him all the consaquenti#l

begnefits arising therefrom. Howevsr, the payment of

arreers if any, on account of refixation of his seniority

~
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and consequent refixation of his pay, if any, will be
limited to thes period starting one year prior to the

filing of this 0.A., i,e., 5.1.1993. The directiéns
given here are to be carried out by the official
Respondents within a period of 3 months from the date

of receipt of a copy of this aorder. No costs.
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