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CORAM : Hon'ble Shri D.S.RBaweja, Member (&)

Hon ' ble Shri S.L.Jain, Member (J)

Aungusto S.D ' Bilva
Pankajl M.Tamhane
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All the above applicants

are working as LDCs/Terminal
Operators, Under Collector of
Customs, New Customs House,
Ballard Estate, Bombay.

By Odvocate Shri V.8.Masurkar
alongwith Shri E.R.Yelwe

V/8.

1. Union of India through
Secretary, :
Ministry of Finance,
Pepartment of Revenue,
New Delhi.

2. Collector of Customs,
Mew Customs House,
Ballard Estate,
Bombay.

. Additional Collector of
Customs/Deputy Collector
of Customs (Fersonnel and
Vigilance)

New Customs House,
‘Ballard Estate,
Bombay.

By Advocate Shiri M.I1.%ethna
alonwith Shri V.D.Vadhavkar.
Shri G.E.Masand for the Intervensrs.
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{Fer @ Shri D.%.Baweia, Member (A !

_ 1
This application is filed jointly by seven applicants.
The applicants are working aé Lower Diviaimn Clerk/Terminal
Gperator}(LDC/TD) under the Collector of Customs, Mumbai in tbe
pay acalelmf Re,950~1508. ALl ﬁhe applicants encept Applicant
Nop. 1 were selected through the Emplayment,ﬁuchange, Applicant
No. 1 was appointed against sports quota. Ao per applicants, éhe
post of LDC/TO is born  on the common cadre having & cum&mn
saniority list with that of LDCs (Ministrial cadre) as willlbe
seen from the seniority list dated 1.1.1994 brought on %he

I
records The names of the applicants appear in this seniarity,
list. The next prommtimnal post in the channel of promotion For
L.DCs is  Upper pivision Clerk (upc) in  the pay scale of
Rs,12mmm18mw. Thaereafter, further promotion avenue to the pdﬁtﬁ
ot Deputy Office ’auperintendent5 Freventive Officer and Examﬂner
i also available. Upto naw,LDC/TD% have been perhitt@d to Qeek
further promotion to the post of UDC and the applicants have %150
qualified in the test for promotion A% upe  in  199@. ‘The
applicants have also been ;ééfi£m§&>aﬁ LD as per the order dated

7.8.1998. However, a% per the\mircular dated 10.2.1995 issued by

the Addl. Director of Customs in pursuance nf  the Ministry of

Finance s letter dated 27.11.1992, LDCs/TOs have been
redesignated as Data Entry Operators (DED)Y Grade "A" in the ﬁﬁale

of Re. 1150-1500 with effect from 11.9.1989. Further promotional
| |
i

channel has been provided as Data Entry Operator Grade | "B’

e Re, 14002700 and Grade ‘D R 1 6@B-2660 .  AS

|

Fe . 1550-2200, Grade™

[
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per para 3 of this circular, options were called from all those
|

wbrhing as LDC/Typist/TO and LDC/TO  in the Compuiter Eeli for
continuance ag LDC/Typist or to come over as Data Entry Operator,

The applicant’'s accordingly exercised option to continue on the
!

-post of LDC. However, subsequently as per order dated 8,7$199$,

the earlier circular dated im§2,1993 has been withdrawn without
a#signing any FEASONS . j“'i"i'w::" applicants collectively émade
1 !
répregentatians dated 8u251994ﬂ 21.2.1994, 28.2.1994 against' thes
withdrawal of exercise of th;mn as allowed as per circular dated
11.2.1993%. Feeling aggrievedg the present 0A4. has been filéd on

8.12.1994.

|
2; Subsequently, the applicants through ar amenément
aﬁplicatian have brought additional facts on the record. The
applicants state that as per order dated 17.1.1995 LDC/TE15i and
some other categories have’ been redesignated as Data ﬁntry
Operators and fixed in the pay scale of Rs.11530-1500 with effect
/ ;
ffbm 11.81.1989. The applicahtﬁ submitied & representation dated
2%:1,19?5 against the same stating that they are accaptinq the
order dated 17.1.199% under protest. fA sénimrity list éat@d
17.2.1995% of the Data Entryﬂﬂperatorz Grade "A’ was also iggued

in which the names of the applicants are included and the |same

has been also impugned.

. With the above facts, the applicants have sought the

following relisefs - : . 4[// ” | ‘

o w b/




{a)

(b)

4. The

: 4o
To set aside the order dated 8.7.199%.

to direct respondents to give effect ko  the
order dated 1@8.2.1923 through which the
options have bheen called.

to direct the respondents to allow  the
applicants to exercise option in pursuance
of the circular dated 180.2.19935.

to set aside the orders dated 17.1.1993 and
17.2.1995,

applicants have sought the above reliefs advancing
|

the following grounds o-

{a)

th)

{(c)

By the impugned radaaignaﬁion of the applicants
as DEO, Grade A, the applicants are daprived\
from being ﬁonaidered for the promoition in the

Ministerial cadre. Their acquired vested right
has been taken away and therefore the action of

the respondents is without avthority and iliegalu

There ig denial of principles of natural justice
in as much as the applicants have not been given
any opportunity to represent before passing the

impugned order.

There is violation of Articles 14 & 14 of the |

Constitution of India as the applicants have

hbeen discriminated.



S The respondents have opposed the application through the
applicants
written statement. Tha{ﬁfﬁé@ﬂ?ﬂgﬁ submit that all/were recﬁuited
é% LDC/TO in the grade of HRs.260-400 with allowanée of
R .20/~ (Revised to Ke.950-1500 plus Rs.40/- as allowance) against
the specific posts sanctioned for computerisation of Imporg and
Export customs operations. For the cadre of Data Entry ﬁpefatmrﬁ
(DED) Recruitment Fules were issued on 2.4.1992. As perbclahge 5
of the Fules, initial constitution of the cadre is to Cumprise o
all persons appointed on regular basis as Fey Funch Gpera%Qra,
Terminal Operators, Lower Division Clerks performing the duties
of Terminal Operators before the commencement of these rules.
There was no provision for calling options and therefore the
order dated 10.72.1997 was contrary to  the recruitment rules.
When this mistake was realised, this order was withdrawn as per
the order dated 8.7.1993. In view of this position,' the
respondents state that there can be no claim of estoppel againsth
the law . The respondents further add that there is no violation
of Articles 14 & 16 of the Constitution of India as the applicant
had no right to exercise option to continue as LDC and entitled

for promeotiom in the cadre of Upper Division Clerks {UDC) .

b No rejoinder reply has been filed by the applican?g to

the written statement of the respondents.

e



7. A Mise. Application No. S30/99 was filed by HMumbai
tustams Ministerial Staff Association through its Secretary
jointly along with 3 other ahplicanta with a praver o i@plead
them as party respondents with the plea that if the r$lief$
brayed for in the present 0A. are allowed, the members o% the
fssociation will be seriously prejudiced. This application was
vehemently opposed by the applicants. However, the caunse} for
the applicants conceded that.interve;zr'ﬁ counsal may be ailawed

Aallowed any further time to

file written statement. In ﬁhe interest of justice, the official

to argue on the matter but should not

respondents were allowed time for filing reply if any for  the
M.F. No. 5S30/99. However, the official respondents did not file
reply. The interveners were however allowed to argue their case

i
through the counsel. '

a. Heard the arguments of Shri V.S.Masurkar, the léarn@d
counsel for the applicants, Shri fg%I.SEthna for the official
respondents and Shri G.k.Masand on behalf of the interveners as

brought out sarlier.

9. Based on the rival contentions on the controversy
involved in  the present 0/., the following guestions need to he
answered -

{a) Whether the applicants initially appointed as

LDC/TO are subssgquently treated as belonging to
cadre of LDC, i.e. cadre of LDC and LDC/TO is

common’?

an7/m-

any
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{h) Whether order dated 8.7.1993 withdrawing the

garlier order datéd 13.2.1992 as per which

options were allowed is legally sustainable?

1@. Taking the first question, from the rival avermentsg and
Ex, B & 9 (of the written statement) brought on the record, it is
undiﬁputed fact that the appiicants wereg recruited and appminted
aé LDC/Terminal Operator in the scale of Rs.260-400 with Spﬁ:ial
allowance of Rs.20 (Revised to Rs.93@0~1500 + special allowanée of
Re.4@/-). It is alsc noted that posts of LDCs/TOs §were
sbecifically sanctioned for cqmputerisatian of the Import ?argm
Cleafi@g operations at Sahar Adrport and applicants have been
appointed against these pa;tsé Now the case of the applicanﬁs 16
t%at LDCs/TOs are borne on | the common cadre  of LDDS% The
applicants have advanced three grounds in support ot :thig
submission namely (a) The applicants have been confirmed as: LDU
ag per letter dated 7.8.1990 though recruited as LDC/TB? (i)
Tﬁere names are shown in the seniority list of LDCs iESU&é on
1B.11.1994 and (¢) LDECs/TOs héve bhesn permitted to seeb pramétimn

tp the post of UDC and %u?ther promotion® theresafter. P The

s .
applicants have also appeared in the Qﬁg&)for promotion to the

¥
3
g

post of UDC in 1998 and gualified in the same. There is
specific denial of these grounds brought out in paras 4.1 to 4.4
|

of the 0A. by the reapmndents% In view of this, on the face of

it, there appears  to be merit in the claim of the applicants.
: \

However, on little reflection on the various documents brought on
. i

i .
|
’ @/ ..‘58/ .....
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the records and the recruitment rules laid down for the Data
Entry Operaturﬁ' cadre, we are of the opinion that stand 0% e
applicants cannot  be endmrgadn The applicants have ibeen
recruitted as VLDC/TD against the specific posts sanction@d for
the purpose of computerisation. They areazggtitled for sp;cial
p%y which is not applicable to LDCs. The applicants have made no
gverments that <through they were recruitted as LDC/TG; but
subsequently were utilised as LDC. I+ as per the appliéantg
their cadre was common with LDCs, then seniors could have: been
posted as LDC/TO and given the benefit of apecial pay. Ih1 the
absence of any such averment, it is to be taken that appli%ants
were working as LDC/TO only. As regards reliance on senibrity
list dated 1.1.1994, it is noted that this seniority list was
tentative and has been 5ubseqqentlx§uperceded by the seni;rity
iist dated 11.2.199% wherein the applicants have been shown in
the cadre of Data Entry Operators. Further with the issué of
Fecruitment FRules uander GSRfléﬁg on 5.4.1992 for the Data ﬁntry
Gperators' cadre, the applicants who were working as LDC/TQ got
inducted into the cadre as initial constitution. The questﬂon of
applicang% being shown in the cadre of LDCafter 3.4,1992i§E§EiEMaB-

ter 3,9.92 wr
not arisen[&s the tentative seniority list dated 1.1.1994 was not

!

in accordance with the rules. It is also noted that the
| 1

!
Recruitment Hule?indicata the total initial cadre of Data |Entry

Dperaﬁaka Grade A which comprises of all the listed categories
which constitute the initial cadre implying thereby that the
posts of LDC/TO are included in  the cadre of Data 3Entry

Operators. Further, all the categories listed in the recruitment

\
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rules including the applicants have been also allowed the higher
grade of DEQ Grade ‘A’ from 1989 with payment of arrears. All
these facts lead to the conclusion that the applicants were in
the category of LDC/TO at the time when the Recruitment Rules as
per GBR-16 A were laid down and therefore answer to +the first

question is ‘Yes'.

11. Now after recording our fundings on first question in
affirmitive, we will deliberate on the second question. As per
the Recruitment Rules, the initial constitution of the cadre of
the Data Entry Operators is governed by clause 5 as under -~

"Initial Constitution -~ All persons

appointed on regular basis as Eey Punch

Operators, Terminal Operators and Lower Division

Clerks performing  the duties of Terminal

Operators before the commencement of the rules

will be deemed to have been appointed as Data

Entry OperatorsGrade ‘A’ under these rules and

they shall rank enblock senior to those appointed
atter the commencement of these rules,”

From the above, it will be seen that there is no prpvisioh e
giving option to the categories of the staff listed in the Clause
= to come over to the cadre of Data Entry Operators or coétinue
to the present post or to choose the LDC cadre. This being so.
the issue of letter dated 1@.2.199% calling for options was in
violation of the rules. If the same is withdrawn subsequenkly by
the letter dated 8.7.1993%, the action of the respondents Eannat
be held to be without avthority and illegal. The applicants’

plea that the applicants cannot be debarred for being considered

s 0 180/~



for  promotion  in the Ministerial cadre and their acquired right
being taken after redesignation as Data Entry Operators  1s
therefore not  tenable. The question of issue of ahmw CALVEE

rotice to the applicants before designating them as Data Entry

Operators would also not arise in the present Case. The

il

applicants have also al.e,ﬁd discrimination stating that options

to LDC/TO  have been allowed in other offices and also produced

spme orders to support this submission. We are not persuaded  to
find any substance in  this allegation. As stated earlier, thes

I

Fecrultment Rules do notb &hviaage any exercise of the option by
the categories of the staff listed in clause 3 and reerdurmd
earlier. Even if it is accepted that some other mf#icés Mave
allowed options, then such an action is against the rules. (5

held by the Hon'ble Supreme Court in the case of State of HAPV@nu

vs. Ram Fumar Mann, 1997 (1) 8C 8LJ 446, the Doctrine of
discrimination is found on the existence of enforceable right. A
wrong  decision or  action by the Government in violation of the

rules does not give a right to enforce the wrong order anb claim
|

parity or eguity. Thers is no invidious discrimination ih such a
!

case, Two wrongs can never make a right. In view of what is
i

held by the Hon ble Supreme Court, the plea of disc imination

j

|

!

x"i

[

alse deserves to be dismiszced.
. ey - - . - . i
12. fhe applicant has cited the following judgements in support
of his contentions -
(&) Shankar Pandurang Jadhav & Ors. vs. Vice Admiral,

Flag OFficer, (1991) 14 ATC 47@.
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(B) E.Ravindra Nath Pai & Anr. vs. State of Earnatabka &

Anr., 1995 BCC (LES) 794,
()Y Dr. Ram Raj Ram vs. State of Bihar & Ors.,

19946 SCC (L&8) 1281.

We have carefully gone through these judgementﬁ and are of the

considered opinion that ratio of what is held in these judgemenits

does not apply to the facts and circumstances to present cagse as

1% ‘ In the result of ahﬁvea we do not find merit in the 0A.

e

antd the same is accordingly dismissed with no order as to c@stﬁn

|
|

B O

(L. JATND (D, 5. BAWETE

MEMBER (1) MEMBER (A)

mird .



