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CENTRAL ADMINISTRATIVE TRIBUTAL
MUMBAI BENCH MUMBAIL .
ORIGINAL APPLICATION NO:1345.94
Th
DATE OF DECISION: 2° Arjual200D
Shri P.G. Somnathan Applicant.
shri R.G. Ravlani. Advocate for
Applicant.
versus
The Union of India and others. Respondents.
Shri R.R.Shetty for Shri R.K.Shetty. Advocate for
Respondents
CORAM
Hon’ble Shri D.S.Baweja, Member(A)
Hon’ble Shri S.L.Jain, Member(J)
° (1) To be referred to the Reporter or not? Vs

{2) Wwhether it needs to be circulated to X
other Benches of the Tribunal?

(3) Library. V€S

e
{S.L.JAIN)
Member(J)
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH.MUMBAI.

ORIGINAL APPLICATION ND:1345/94

the 37" day of AUGUST 2000

‘CORAM: Hon’ble Shri D.S. Baweja, Member (A)

Hon’ble Shri S.lL.Jain, Member (J)

P.G. Somnathan

Master Craftsman,

QACP-5/DP-107

Ordnance Factory

Dehu Road. ..-Applicant.

By Advocate Shri R.C. Ravlani.
V/is

1. Union of India through
The Secretary,
Ministry of Defence,
South Block,
New Delhi.

. 2. The Chairman
Ordnance Factories Board,
10-A, Auckland Road,
Calcutta.

3. The General Manager
Ordnance Factory,
Dehu Road. . - «Respondents.

By Advocate Shri R.R.Shetty for Shri R.K. Shetty.

ORDER

{Per Shri S$.L.Jain.Member(J)}

This is an application under Section 19 of the
Administrative Tribunals Act 1985 for a direction to the
respondents to consider the applicant for promotion from the post
of Master Craftsman to 'Chargeman Grade II or alternativgly
redesignate the applicant as Chargeman Grade JII, to grant the
consequential benefits, as admissible under the relevant Rules
i_e. seniority, pay fixatiuon, arrears of pay etc. declare the
relevant Rule/administrative instructions, which bar the further
promotional avenue as illegal/unconstitutional alongwith costs. |

LP‘\-'B“" —

N S




122

2. The applicant joined the Ordnance Factories Organisation
as "Trade Apprentice’, on completion of_ training appointed as
Examiney-"'C° with effect from 27.9.1976, then promoted to the
post of Examiner B’ on 21.10.1980, Examiner ‘A’ June 1983
Examiner Highly skilled Grade 1 with effect from 1.2.1986 in the
scale of Rs. 388 ~ 568 (Revised Rs. 1328 -204@) imn accordance
with Ivth Pay Commission. While functioning as H.S5.1. was
eligible for promotion %to the post of Chargeman Grade 11. The
respondent No.3 vide his R.N. No. 1913/LB/Promotion/MCPH dated
92.7.1993 informed the applicant that his name is in the panel for
the post of Master Craftsman and the promotion will be offered,
if he waes wiling to accept the same. The willingness or
otherwise to be communicated by 28.6.1993. The applicant vide
his application dated 28.7.1993 sought certain
information/clarification regarding his future promotional
prosepects, advantages, disadvantages etc. but the respondents
kept silent over the issue and did not furnish any information.
The applicant submitted his willingnhess vide bhise letter dated
17.9.1993 and was promoted to the post of Master Craftisman. Oon
pccurance of the vacancies in the post of Chargeman Grade 11, the
other persont "junior’ to the applicant were asked by the
respondent to submit their willingness bul no such willingness
was asked from the applicant. The applicant, on his own requested
the respondent No.3 Ffor his consideration for the post of
Chargeman Grade 1] vide his application dated ?.7.1994, which was
replied by respondent No.3 vide R.N. No.1913/LB/Promotion dated
6.7.1994 that as per existing rules he cannot be considered for

promotion or redesigantion to the post of Chargeman Grade 11 vide
R.N,. 1913/LB/MC dated 14.9.1994. Being aggrieved, the applicant

preferred an appeal to the Appellate Authority Respondent No. 3.
Ibl3... &‘Lha‘l’ <
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The respondent No.3 vide his R.N. No. 1913/LB/MC dated 14.4.1994
informed the applicant that +the respondent No.2 has cqnfirmed
that option for promotion to the post of Master Craftzman once
exercised is final and irrevocable and the employee cannot seek
promotion to Chargeman Grade 11 or any other Supervisory line.

3. The grievance of the applicant is that as Examiner H.S.
grade 1 after promotion to the post of Master Craftsman he was
eligible for promotion to thg post pof Chargeman Grade 11. The
respondents have not published the Rules / regulations /
administrative instruction laying down the eligibility criteria,
future promotion prospects etc. for the appointment / promotion
to the said post of Master Créftsman, and at least he has not
come atross any such publication. Hence, he sought information /
clarification but the respondent kept =ilience over the issue and
did not furnish the information to the applicant. The applicant
made enquiries in other sister organisataion and came to know
that the scaid post of Master Craftsman was cfeated as an
intermediatory post for further promotion to the grade of
Chargeman rade 11 and also came across the relevant orders.
The said was also followed in case of one Master Craftsman. 1In
view of the above, the applicant in good faith submitted his
willingness. As the respondents have concealed the vita{
information, the willingness of the applicant is not legal as
obtained by ‘Fraud’. The willingness cannot be treated as
option, particularly when it was time barred. The similarly
situated persons with same Ministry can be promoted to the post
of Chargeman Grade 11, then refusal to the applicant is violative
of _Article 14 and 16(1) of the Constitution of India as it
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offends principle of ‘equality’, resulting the impugned orders as
discriminatory and unconstitutional. The provision; if any, in
the rules /regulations / administrative instructions which
totally bars the fur thar promotional avaenues are
unconstitutionai. illegal against principles of natural Jjustice.
Hence this OA for the above said relief.

4. The respondents have resisted the claim and alleged that
Recruitment Rule 1B E was notified /communicated on 6.7.1989
under Article 309 of the Constitution of India, laying down the
method of Recruitment to the pgosts of Industrical employees in
Group 'C’ and "D’ in Ordnance Factory Organisation. According te
which the post of Master Craftsman is to be filled by pramation
from @ligible persons in Highly Skilled Grade [ with pay scale aof
ﬁs.iBEB - 2040 with minimum of three years of service in the
grade of Rs.13280 - 2048 and total service of 7 years in the Grade
of Rs.1200 -18086. The Recruitment Rules 13 € was notified /
communicated 6n 4.95.19892 regulating the method of Recruitment to
the post belonging to the Supervisory and Non-Gazetted cadre in
Ordnance Factories Organisation. The said Rule provides that
post of Chargeman Grade [l (Technical) should be filled - 33-1/3%
by praomotion from Data Entry UOperators with three years,
Draughtsman or equivalent in scale of Rs. (200 2040 with three
years service and promotion from Highly skilled Grada I with
three years service, failing which from Highly Skilled Grade II
with Six years regular service in respective category.
S. The post of Master Craftsman was created under Ministry
of Defence letter No. 1(2}/8@/D(Civ.1) dated 21.9.1982 in the
Defence Establishment. The said order also provided a condition

de-gnt
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to the effect that incumbents selected for these posts were to
forego the normal promotion to the Supervisory Grade. Under
the Recruitment Rules, Instructions and orders, the applicant
had two channels for promotion namely:

(i) to continue in Highly Skilled BGrade [ and seek

promotion ¢to the post of Chargeman Grade 11 {(Technical}

in Non Industrial Eatablishment ag an& when wvacancy in

such post occured. |

or

{(ii} to get promoted to Master Craftsman and forego

promotion to Chargeman Grade [{I (Technical).
The respaondents had explained fully prospects, the advantages and
dis—advantages of promotion to Master Craftsman Orally as well as
through Yrade Union channel. The ' applicant thereafter,
considering all the aspects gave his unconditional/unqualified
willingness/written consent for praomotion to the post of Master
Craftsman. After lapse of some time, on or about 2.7.1994 and
8.7.1994 the applicant made a request to the respondents to
consider for promotion to the post of Chargeman Grade II
{(Technical), cited a similar case of promotion from the post of
Master Craftsman to the post of Chargeman Grade II (Technical) in
the Quality Assurance Establishment (Military Explosives), Dehu
Road under Director General Quality Assurance Organisation ( and
not Ordnance Factory Organisation under which the applicant is
workingl). The applicant claimed that a similar cunsideration
should be given to the applicant. The request aof applicant was
found to be not tenable as the Recruitment Rules are very clear
and specific and do not allow such a promotion. The rest of the
allegations made by the applicant are not denied by the
respondents. ACE
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6. The applicant had filed rejoinder affidavit contesting
the allegations of the respondents by stating that the
respondents have annexed the relevant SROs.and have kept behind
the ‘Notes’ which are explanatory and play an important role so
as to appreciate the effect of the Rules embaodied in the SR0Os.
The Recruitment Rules to the pﬁst of Master Craftsman were
explained orally and through the Trade-Union Channel is denied.
The promotion of the applicant to thé post of Master Craftsman
grdered vide Factory Order No. 979 dated 4.10.1993 with effect
from 1.10.1993 is arbitrary, illegal and against the Statutory
Service Rules, SRO 18 £, framed under Article 3IB9 of the
Constitution of India, the promotion to the post of Master
Craftsman can be made, if the eligible candidates satisfy the
following conditions. (Clause 12 of SRO)}

“"Promotion: By Departmental Promotion Committee, from

eligible persons in the Highly Skilled Grade I in the

pay scale of Rs. 1320-30-1550-EB-40-2040 and passing the

trade test.”
In fact passing of trade test is pre-requisite condition for the
promotion to the post of Master Craftsman from the eligible
persons in HSBG 1. The Competent Authority /Appointing Authority
has neither prescribed anﬁ trade test nor asked the applicant to
appear for any trade test. As such the applicant has not passed
the reguisite <4<rade test, he is not qualified to be promoted to
the said post of Master Craftsman. In the result the promotion
order is void in law. Option of eligible persons and prqmoting
the eligible persons on the basit of such option without passing
the trade test is immaterial having no effect in law. The power

to relax any of the provisions in the SRO rest with the
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Central Government and accordingly the Appointing Authority
cannoct deviate from the Rules and choose its own course to make
appointments/promotions to suit the convenience. Any relaxation
regarding the condition of holding the trade test and exercise
the power of appointing/promoting on the basis of an gption which
is not even specified in the SRO. Clause 1f and 12 read with
Notes 3 'and 4 (Annextsure AJ-1) prescribe the conditions for
recruitment and the said conditions are as under: |

i) holdiﬁg posts in the same or identical or nearly

equivalent scale of pay and

ii) holding posts from which there is no promotion to any

other post or grade whether or not such posts are

declared equivalent posta.
In view of the’above prnviﬁiona in the SRO the applicant is
eligible tozcéonsideéagar appointment/re—-dasignation by transfer
as he is in the post/grade having the identical pay scale and
holder of the post having no promotional avenues. The
contentions of the respondents is not tenable in law as the same
are hbased an instructions contained in Ministry of Defence letter
No.i1(2)/88/D{civ-I} dated 21.9.1982. The said letter is grior to
the framing of the Service Rules SRO - 18 E notified on 6.7.1989.
Hence the administrative instructions cease ta operate with
effect from 4.7.1789. Hence the respondents cannot rely on these
administrative instructions in particular, the administrative
instructions which over ride the Service Rules which is say
SRO -~ 18 E and 13 ~ E framed under Article 32879 of the,

Constitution of India.
N
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7. On perusal of the relief claimed by the apﬁlicant, We
find that the applicant has no where claimed a declaration that
his promotion for the post of Master Craftsman be declared
illegal. The said promotion was with effect from 1.18.1993. The
applicant has filed this 0A on 1.12.1974. As the applicant has
not claimed the relief of _declaration that his promotion is
illegal one, we decline to entertain the said plea, particularly
when this plea is barred by time.

8. The plea that the respondents have committed fraud by not
intimating/replying the information/clarifications sought by him
vide letter dated 28.7.i9923 is not sustainable as the rules
regarding recruitment called ‘Ordnance Factories Group“C' and
Group ‘D’ Industrial Posts Recruitment Rules, {989° vide S.R.0.
18-E dated 6.7.1989 and Rules ‘Indian Ordnance Factories Group
‘€’ Supervisory and Non-Gazetted Cadre (Recruitment and Condition
of Service Rules, (987" vide S.R.0. 13-E dated 4.5.17989 were
notified. Further, merely non replyingpoes not amount to a
‘fraud’, when after notifying the same, it was not the duty of
the respondents to reply the same. ‘Fraud® is an ac;;ive
concealment of a fact and /7 or assertion of a fact otherwise
which leads the person concerned to act on the said assertion in
the said way, which otherwise he qust have not acted. The
applicant was already in sgervice since 1976 and if he was not
aware of his Service Conditions/Rules, it may be a case of
ignorance of Rules but not a °"“fraud® and such ignorance of
law/Rules is no excuse.

?. The allegations in the O0A and rejoinder are relevént
facts to decide the prayer sought. if there exists the

allegations in the OA and rejoinder but no relief relevant on the
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basis of the same is sought in the OA, then those allegations
itself becomes irrelevant, immaterial having no consequence and
relief on the basis of the same cannot be granted. Now, coming to
the allegations of 'fraud’ in the OA and allegations of there
being no trade test, as required by Rules in the Rejoinder looses
it's relevance when the relief for declaration 0of his pogting as
Master Craftsman being illegal is not sought and which is not a
minor reieif.l
10. We agree to the submission of the applicant that after
coming into force the S.R.0. 13-E and 18-E referred above,
Annexture R-3 dated 21.9.19B2 by which the creation of grade of
Master Craftesman in the Defence Establishment was intimated
alongwith the procedure of terms stands superseded as S.R.O.
18-E is in supersession of the "Ordnance Factories and Ordnance
Equipment Factories {Group ‘C” and D" -Industrial Post)
Recruitment Rules, 1979" resulting thereby that any instruction
under the said Rules is also superseded.
11. The learned counsel for the applicant also relied on
(1989) 18 ATC 3I78 Paluru Ramkrishnaiah V/s Union of India and
another alongwith other Writ Petition. On perusal of the same we
agree with the ratio that administraetive instructions cannot over
ride the Rules framed under Article 307 of the Constitution of
India but where the instructions are not in conflict with the
Rules the same may be given effect to.
12. Vide SRD 18~E dated 6.7.1989, the existence of the post
of Master Crafteman was made in the said Rules and the said pnsf
is- pow governed by * Ordnance Factories, Group '€C° and Group 'D°
Industrial Posts’ Recruitment Rules, 1989. The applicant who is

.Dllmltt
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118
in ’the job since (976, has secured ' four’ gromotions till the
stage of Master Craftsman, cannot complaint that there exists no
promotional avenue in the cadre.
13. Regarding discrimination, it is suffice to state that
though it is under the same Ministry, i.e. 'Ministry of Defence’
but this cannot .be a criteria to have the same Rules,
particularly when theif service conditions are not similar one.
ig, After notifying the Rules, whether they are explained
orally or through trade union which is a fact in dispute between
the partiega, whatsoever may be the truth, it has not material
bearing as the Rules were notified.
19. The learned counsel far the respondents relied on 2000
HCC (L & 8) 313 Suneeta Aggarwal V/a State of Haryana and others
+ and argued that the applicant’'s case in this respect cannot be
considered in view of the proposition/theory of Acquiescence and
waiver. On persual of the facts of the case we find that the
applicant in the said case thas appeared for selection in a
re~advertised post, while he was e lac ted in earlier
advertisement. His aame was _ recommended by the Selection
Committee but the Vice-Chancellor not approved the same. The
applicant applied faor re-advertised wvacancy in which he was
earlier selected without any protest . Thnﬁqh he filed on the
same day a Writ Petition challenging the order of Vice
Chancellor, the Apex Court has held that applicant stood estopped
by the conduct from filing such a writ patition. In the present
case the applicant has served the respondents as tMaster Craftsman
from 1.18.1993 till 2.7.1994 without any protest. Iin such
circumstances the applicant is estopped to challenge the same on

_the ground of acquiescence and waiver.
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14, The post of Chargeman Grade II(Technical}) being a
selelction post is to be filed by Direct recruitment, by
promotion from panel prepared by relevant DPC for each category
after adjustment of surplus and transfer in any category of
supervisor cum Operator {such as a new category of CNC Machine or
computer operator) on failure of recruitment by promotion, by
transfer failing which by direct recruitment. Praomotion from
Data Entry Operators with 3 years, Drdaughtaman or squivalent in
scale of Rs. 1200 - 2040 with 3 years service and pramotion from
Highly Skilled Grade [ with 3 years regular service failing which
from Highly Skilled Grade II with & years regular service in
respective category. The learned counsel fer the applicant tried

] e
. “to built up his case on the ground that -bat as the applicant has

Q.the nguisite qualification for HSG I with 3 vyears of regular
saryice he was entitled to be considered. We are not inclind to
agree with the learned counsel for the applicant for the reason
that at the time of considergtion the applicant was naot bholding
the post of HSGI. Hence he was not eligible for consideration for
the post of Chargeman Grade II (Tedhnicall.
i7. The learned counsel for the applicant relied on Full
Bench Judgement (CAT) Val. [II &80 Bajrang Ssitaram Wanjale and

® others V/s Union of India and others. We have carefully perused
the said judgement and we are of the considered opinion that the
said authority has no relevance to the present caserfur the
reason that the question decided in the said case is in respect
of fixation of pay on promotion.
18. In the result, we do not find any merit in the 0A, it is

liable to be dismissed and is dismissed accordingly with no order

as to costs.

@&Eﬁ“ﬁ/f’/
{S.L.JAIN) (D. S B EJ )
Member{.J) Member {
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