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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH, MUMBAI

08 .NO, 5 4

Dated this thefZZb:ﬂfay of 3July,1999

kY

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri D.S.Baweja, Member (A)

Devidas Waman Solshe,
Rajluay Wuarter No, NS-g3,

"Miraj and working as Khalasi

at Diesel Shed, (.Rly.Puns, ees Applicant

By advocate Shri D.V.Gangal
v/S,
1, Tha Gensral Manager,
Central Railuay,
BD[ﬂb ay f) oT 'Y
2. The Divisional General

Manager, Central Railuay,
Sglapur «s+ Respondents

By Advocate Shri S5.C.Dhayan

0 RDER

(Per: Shri D.S.Baueja, Member (A)

The applicant while working as Khalasi
under Loco foreman, Dadnd, Central Railuay was
issued a chargeshest dated 4,.9.1987 with the
charge of remaining unauthorised absent for
572 days from 1.7.1985 to 30.7.1987. An enquiry
officer was nomiﬁated and enquiry was conducted.
The enquiry of ficer held the applicant guilty of

the charge. A copy of the enquiry report was supplied o
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to the applicant, Thereafter, the disciplinary
authority passed an order dated 20.1.,1988

imposing punishment of removal from service.

The applicant statesthat against this punishment

he made a representation dated 345.1988 which

was replied by the respondents as per letter

dated 15.6.1988., Thereafter, he made another
represaentation datadr13;7.1988 for which he got

a reply dated 11.8.1988. The applicant again

made another representation dated 3.9.1988 which

was replied by letter dated 17.2.1989., In the letter
dated 17,2,1989, the respondants had indicated

that case of the applicant could bs considered for

reappointment for which he should make an

application. The agplicant made a requast for
compassionate appointment but the same was rejected,
Finally, the applicant representad the matter to

%Rg Railway Minister and the mgtter was referred éx'him to
LGeneral Manager, Central Railway. It is understood
that General Manager, Central Raiiuay had replied

to the Railway Minister but the applicant is not
auars of the reply sent. Thereafter, the applicant
reminded the responaents on 25,641993 but did not

get any response for the same. Feaiing aggrieved

by the punishment order, the present OA, has been
filed on 26.4.1994., The applicant has prayed for
quashing of punishment order dated 20.,1.1388 and
other orders thereafter dated 15.6,1988, 11.8.1988,
1742.1989, 12,6.1989 and 14.11,1990 C[ought on record

at Annexurss, 'A-1' ta 'A-5',
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2, The main defence put foruard by the
applicant is that the applicant had sufficient
material @P shou_that both he and his wife uers
sick and theraforse he was prevented from attending
the office and the cause was beyond hisrcontrol.
In such a situation, the charge of unauthorised
absence is not tenable and the ordar of removal
from service is bad in law. He has also stated

that the findings of the enquiry.oFFicer were

perverse’] as the evidence with ragard to applicant's

oun sickness as well as wife's sickness had not been
taken into consideration while recording the findings

that the charge is proved.

3 The respondents have filed the written

statement, At the outset, the respaondents have

taken a plea that the present DA, is not maintainable
on thegﬁﬁ@ﬂjthat the same is belated and beyond the
period of limitation provided ﬁ?ggglﬁectian 21 of

the Administrative Tribunals ﬂ?hﬁ The respondents
have submitted that the punishment was imposed as

per order dated 20.1.1988 and appeal and raview
applications had also been rejected subsequently

as per ordersdated 15.6,1988 and 14,11,1990, As
regards the merits, the respondents contest the
contention of the applicant that the order of removal
is bad in lauw, The respondents submit that the

applicant was unauthorisedly absent for 572 days
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and at no time he had given any intimation

with regard to his undergoing medical treatment,

The applicant did not follow the rules for

reporting sick and taking treatment under private
doctor. The respondents further add that the
applicant during the enquiry admitted ghat he

was unauthorisedly absent and did not follou

the medical rules for treatment from a private
doctor. In view of the categorical acceptance

of the charga}‘leuslled against the applicant,

the enquiry officer had concluded that the charge

was proved againsi the applicént. As regards the
reference from the Railuway Minister with regard to
the case of the applicant, the respondents submit
that the letter received from the Railway Board

had been replied by letter dated 15.,1.1992 in
referance to applicant's letter dated 16,12.1991.

In the facts and circumstances of the case as brought
out by the respondents in the uritten statement, the
raspondents plead that the application is misconceived

and the same dessrves to be dismissed on merits alsg

apart from being barred by limitation,

4 The applicant has not filed any rejoinder

reply to the written statement oF'thecaespondants.
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5. Heard the arguments of Shri D.V.Gangal,
learned counsel for the applicant and Shri 3.C.
Dhauan, learned counsel for the resspondents.

The respondents have made available the original
file containing the papers dealing with the
disciplinary proceedings and the sams ha8’; been

gone through carefully.

6o Before going into merits of the relief
prayed for by the applicant, we will consider

whether the plea of application being barred by
limitation raised by the respondents is sustainable,
The respondsents have submitted that the application
is barred by limitation as per the provisions of
Section 21 of the Administrative Tribunals Act high-
l??ﬁiﬁ%)that the applicant was punished by the
disciplinary authority as per order dated 21.,10.1988
and tharea?ter-his appeal and revision application
also hadgibaen considered and rejectad as per the
orders dated 15/16.3.1988 and 14.6.1988 respectively,
Basad on these facts, the respondents have taken the
ground of the application filed on 26.4.1994 as being
barred by limitation. dTha applicant has filed an
application for condoning the delay in filing the

0A, vherein the reasons for delay have heen explained.
After considering the éacts and éircumstances of the
casey.. the averments made by the respondents and

the grounds advanced by the applicant in the application

.e 6/-
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for condaonation of delay, ue are inclined to

subscribe to the stand of the respondents that

the present 0A, is barred by limitation. It is

admittaed fact that the appeal of the applicant

against the punishment order dated 20.1.1988

had been disposed of as per order dated 15/16,3.1988,

Thereafter, the revision application had also been

rejected as per order dated 14.6.,1988., Eyen taking

that the cause of action arose with-the disposal

of the revision application, the present 0A, filed

on 26.4,1934 is late by almost 5 years allouwing

one year for filing of the OA, as per the pravisions

in Section 21 of the A.T.Act. The applicant in the

application for gondonation of delay has tried to

explain the delay stating that subsequent to disposal

of appeal®d revyision, the applicant had made a

representation to the Railuay Minister and a reference

uagfﬁzhs to the Gensral Manager of the Railway. Since

no reply was received by the applicant, he therefore

made further representation to the Gensral Manager

on 25.6.7993. The applicant taking this date has

justified that there is no delay in filing of the

present OA, The applicant has also submitted that

he was expecting favourable consideration of his

case by the concerned authorities and on this hope

he yent on waiting. He has further stated that in
due to unemployment

view of tha _paor conditionf he could not seek legal

remedy,- Considering the material brought on reccrd,
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we are unable to appreéciate’the grounds advanced

by the applicant for delay in filing the OA, It

is noted that after his revision application was
dismissed, the applicent waited almost twe years

to make a pepresentation to the Railuay Minister,
Thereafter/waited another 3 years to send, a reminder
to the Gegneral Manager. ’Euen after sending the

last remingigog% Epe General Manager, the applicant
waited for/; yeari: to file the présent OR., Thase
facts do not justify the delay in filing the present
GA, 1If the applicant was aggrieved by the punishment
order end was feeling the pinch uf_bgégg”yﬁibggﬁ;QDb’
it was all the mo¥g necessary for him to seek legal
remedy at the earliest possible time. In the matter
of disciplinary proceedings, the cause of action
arises with the disposal of the appeal which is
provided as per rules and delay if any has to be
explained with reference to that. In this connection,
we refer to the judgement of the @bnstitutionijgﬁench
of the Hon'ble Supreme Court in the casa of Se3.Rathore
vs. State of Madhya Pradesh, 1989 (11) ATC 913, uhere
the issue with regard to limitation in respect of
disciplinary proceedings with reference to Sectiong
20 and 21 of the Administrative Tribunals Act,1985

has been gone into. The Hon'ble Supreme Court in

this judgement has held as under in, Para 22 :-
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"22. It is proper that the position
in such cases should be uniform, There-
fore, in every such case only when ths
appeal or representation provided by lauv
is disposed of, cause of action shall first
acerue and where such order is not made,
on the expiry of six months from the date
when the appeal was filed or representation
was made, the right to sue shall first
accrue., 9Jubmission of just a memorial or
representation to the head of the establish=-
ment shall not be taken into consideration
in the matter of fixing limitation.”

In the present éase, the applicant
has sought to explain the delay after disposal
of the appeal and revision application by stating
that he has béan representing the matter at the
various levels of Railuay Minister and General
Manager. As held by the Hon'ble Supreme Court,
such representations which are not provided as
per the statutory rules cannot be taken into
consideration for fixing the period of limitation.
Taking an over all view of the facts and circumstances
of the case and the law laid doun by the Hon'ble

Supreme C

ourt in the case of S.3.Rathore, ue have
no hesitation to subscribe to the contention of
the respondents;ﬁnd hold that the application is

barred by limitation.
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7e Now coming to the merits, we note

that applicant has not brought out any infirmity

in the disciplinary proceedings or 2ny denial of
reasonable opportunity in defending his case. The

only ground on which the impugned orders have been
challenged is that the findings of the enquiry officer
are perverse, In support dF this contention, the |
applicant has stated that the applicant was prevented
for bonafide reasons for attending office on account

of his oun sickness and his wife's sicknsss covered

by the medical certificates, The applicant accordingly"
pleads that his absence was therefore not wilful but

on account of reasons beyond his control. Under such

a situation the period of absence cannot be treated

as unauthorised and this fact had not been taken into
account by the enqguiry officer wuhile arriving at the
findings that the charge is proved. The applicant to
support this contention has relied upon the judgement

of the Allahabad High Court in the case of Baluant Raj
vs. Union of India & Ore, AIR 1968 Ailahabad 14. The
counsel of the applicant drawing our attention ta#é}ra

6 of this judgement brought out that in this judgement
it has been held that failure to attend office on account
of sickness cannot bhe intesrpreted as voluntary and
daliberate act of remgining absent. UWe have carefully
gone throuah this judgement and are of the view that
what is held in this judgement on facts and circumstances

does -
of the caseé{j not apply to the present case. In this

@/ .s 10/~



judgement, the respondents were aware of the

sickness of the pstitioner as he had been taking
treatment in the Railuéy'hespital and he was
dischargadi%iclared fit for duty by the hospital.

The services of the petitioner uere deemed to be
automatically terminated as he was absent from duty
for lenger pariod than he yas entitled under the
rules. With these facts and circumstances, the

Hon 'ble High Cour' gzld that the relevant rules
cannot be interpreted in this way in case of an
employee who is suffering from long illness and

which praven%iﬁim from resuming his duty within

the maximum prescribed period as per ths extant
rules. The situation obtaining in the present

case is entirely different, From the Findings

of the enguiry 6?Ficer, we note that the applicant
has admitted the charge of remaining abssnt without
any ‘intimation., The applicant has given the reasoq_‘
for his absence in his statement that he could not
attend the offiece on account of sicknéss of his wife,
Nowhere in his statement before the enguiry officer
he has brought to the notice oéfgnquiry of ficer that
he was prevented from attending his office on his

oun sickness in addition to the sickness of his wife,
He has also not brought out any copies of the medical
certificates before the enquiry officer. In fact, in
his appeal dated 3.9.1988 at page 40 of the paper=book
he( mentions that on account of sickness of his uife

he had to remain absent frequently and since he could

not get leave often, there was noQBiy out for him but

oo 11/



to report sick under the private doctorScertificate.
From the findings of the enquiry officer and other
documents brought on record, in fact, it appears

that the applicant was not sick himself but)he
resorted to this expediency to cover his absence.

If the applicant was sick and had heen obtaining
medical certificates for his sickness from time to
time from private doctor, he should have produced
the same at the relevant time instead of producing
the same in one lot, Therefore, keeping in view

the facts and circumstances in focus, we find that
what is held by thae Allahabad High Court in the above
cited judgement is not applicable to the case of the
applicant., Further, we are also not able to. gomprehehd
ourselves as to how the applicant makes a plea that
the findings are perverse, If the applicant has not
brought to the notice of ths enquiry oFFicer‘uhila
admitting his charges that he was himself sick and
his period of sickness was covered by medical certifi-
cates, he cannot cantendziiziqiigftanLry af ficer had
noct taken this vital fact into consideration while
arriving at the findings. Taking an over all vieu

of the material before us, we are unable to subscribe

to the view of the applicant that the findings of the

enquiry officer are perverse, @Q/
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8. Lastly, the counsel for applicant made
a strong plea that the punishment imposed is very
harsh and a lesser punishment is called for in
view of the poor condition of the applicant and
the large family which he is reguired to support.
It may be stated that the applicant has not téken
this plea in theg@ﬁgihal' application, This submission
has been made only in the oral arguments. The learned
counsel for the respondents, on the other hand, has
strongly opposed any review of the punishment imposed
submitting that the applicant had been absent for
long periodsadding to 572 days .over a period of tuo
years from 1985 to 1387 and the punishment imposed is
consistent with the gravity of the charge. Us have
carefully considered the prayer of the applicant for
raview of the punishment, It is a settled positien
by the Hon'ble Supreme Court through catina of
judgements that‘impasition of punishment consistent

or gravity
with magnitude/of misconduct and evidence on record
is the right of the disciplinary authority and ths
High Court/Tribunal in a judicial rsview has only
limited jurisdiction and cannot normally interfere
with the punishment imposed. Hon'ble Supreme Court
in the case of B.C.Chaturvedi vs. Union of India &
Ors., 1996 (32) ATC 44 has held that disciplinary
authority  and appellate,authonity being the fact
Finding authorities are- vestsd with the discretion
GPP impose punishment keeping in view the magnitude
and gravity of misconduct. The High Court or Tribunal

while exercising the power of judicial rsvieuw may

interfere with the punishment if Zai‘punSShment imposed

L] 13/-



by the disciplinary or appellate authority shocks

the conscisnce of the High Court or Tribunal, In

such an event, it would bes appropriate to mould

the punishment either by directing the disciplinary

ar appella%g autharity to reconsider the punishment
éggggggoggésggggan the litigatioq;uitumax}injihre and
/decide to impose appropriate punishment with cogent
reasons recorded in support of the same, ﬁhﬂﬂiﬁg iq;wieu
the lau laid doun by the Hon'ble Suprame Courtﬁ33;5té?%d
above and the facts and circumstances of the case, us
do not find that the penalty imposed on the applicant
shocks the judicial conscience. The applicant has

been charged with absence of long periocd of 572 days
spread over a period of tuo ysars from 1985 to 1987,
The charge is accepted by the applicant. The applicant
had not followed the extant rules Fo; remaining abseant
and had been absent without any sanction of leavs,

An employee is appointed in Govasrnment service for
carrying out a particular jeb. If the employss remains
frequently absent without any leave sanctioned, the

job entrusted to such an employee 4n such a situation
remains undone. This will affect the :working. af the
system., Therefore the absence of an employss for

lang period without any sanction of leave or intimation to

his;bfficé is a serious misconduct as this shows lack of

devotion to duty and . discipline., In this connection,
we refer to the judgementsof the Hon'ble Supreme Court
cited by the counsel for the résﬁohdents during thae
hearing to press their point while opposing the revieu

of the punishment for absence without leave constitute
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misconduct., The judgementé are State of U.P. & Ors,

vs. Ashok Kumar Singﬁ, 1996 SCC (L&S) 304 and Union

of India & Ors, vs. Shri B,Dey, 1998 (2) S.C.SLJ 127,

In the case of Ashok Kumar 3Jingh, the petitioner uas
removed from service and he had challenged the matter
before the Tribunal by filing an OA, The Tribunal
dismissed the OA, The petitioner moved the matter

befors the High Court and the High Court set aside

the order of punishment of removal from service holding
that absence from duty would not amount to such a grave
charge ;and punishment was notZ%ommensurate with the
gravity of the charge. The Hon'ble Supreme Court has,
howsvar, not appreciated this observation of the Hon'ble
High Court and has held that absence from duty on several
occasions without sanctioned leave is a grave misconduct
and no interference with the punishment order was called
for by the High Court. In the present case, as we havs
stated earlier, it is our considefed opinion that the
charge has been of remaining absent for long periods
constitutss a‘graue misconduct and the punishment imposed
is not harsh that shocks the judicial conscience., In
this view of the matter, we do not find any cogent reasons
to interfere with the punishment imposed at our level or
issue any directicn to the disciplinary/appsellate

authority to revieu the punishment and substitute it

@/' ve 15/-
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9. In the result of the above, none of the
grounds taken by the applicant in assailing the
impugned order survive and therefore the OA, is
devoid of merits, The OA, is accordingly dismissed

with no order as to costse M/ S| 97 Thendt, Aigpned GZ
ety | i/
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(D.S.BAUED (R .G.VAIDYANATHA )
MEMBER ( VICE CHAIRMAN
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