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Dated this the 5lh_ day GFﬂHﬁVML 1999,

CORAM: Hon'ble Shri Justice ReG.Vaidyanatha,Vice Chairman

Te

2.

4.

Hon 'ble Shri D.S.B8aueja, Member (A)

H-N-Poojari,

R/a. Kane Nagar,
118/1083 Sector-I,
Antop Hill, Bombay.

Smt .Vellslonandkar,

R/o 3-B, Jai Datta,

Shimpeli Road,

Borivili (Uest),Bombay. s

Advocate Shri G.K.Masand
/s,

Union of India through the
Jegcretary, Ministry of Commerce,
Ogpartment of Supplg,

Nirman Bhayan, Neu Delhi,

Director General, Supplies and
Disposals, N.l.Bldg.,
Parliament Street,

New Delhi.

Director of Supplies (Textiles),
NBLJ C .G OOoBUilding,

New Marine Lines,

Bombay.,

Shri N.B.Dhengle

working in the office of

Directer, of Supplies

(Textiles), New CeGOa

Building, Neu Marine Lines,

BombaYO ‘e

By Advocates Shri R«K.Shetty
for Respondents No. 1 to 3
and Shri Y.3.Masurkar for
Respondent No, 4.
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(Per: Shri D.S.Baweja, Member (A)

This application has been filed jointly
by tuo applicaﬁgﬁ challenging the promotion of
Respondent No, 4 SHri N +B.Dhengle as Upper Division
Clerk {UDC) Incharge with Special Pay of Rs.70/-p.m.
as per order dated 3,2.1994 seeking reliefs (a) to
set aside the order dated 3.2.199&. (b} to direct
the respondents to promots the Applicant Nohi; as
UDC Incharge based on his seniority and postlin the
Office of Respondent No. 3, i.,e. Dirsctor of Supplies
(Textiles), New C.G.0.Building, New Marine Lines,

Bombay.

2. The abové reliefs ha&e bsen prayed for

by the applicants citing their case as follous &=

Uitﬁ the decision to decentralise the purchase of

stores and equipments by birectur General Supplies

and DBisposals, Applicant No. 1 was transferred on
deputation to the Central Ordnance Depot at Kandivali
from 1.2.1993. Applicant No. 2 was sent on deputation

to Western Naval Command but was subsequently repatriated
to the Office of Respondent No. 3 uhere she-uas working
at the time of Filing-the present OA, The applicants
submit that as per seniority list of UDC Incharqge

issued on 31.12.,1992, there were 5 posts and all the

5 posts were occupied by the staff belonging to Scheduled
Caste (3) and Scheduled Tribe (2) . The post of UDC
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Incharge with Special‘Pay'is a non selection

post and is fo be filied on the basis of seniority-
cu;Fitness. However, during the period from 31.12.1992
to 31.1.193%4 four employses usre promoted to the next
grade, i.e. two belonging to Scheduled Caste (SC)

and tuwo belonging to Scheduled Tribe (ST), As a
resuit,_on@ employee Shri S.M.Sonawane belonging

to Scheduled Caste category was left in the cadre.

A vacancy arose in 1994, The applicants uere the
senior most due far prcmution as UDC Incharge.
However, ignoring the applicaqt for promotion,
Respondent No, 4, i.e. Shri N;BoUhsngledbelonging

to ST category has been promoted as per the impugned
order dated 3.2.,1994, Feeling aggrieved by this
promotion, the present OA, has been filed by the

applicants on 10.2.1394 seeking the above reliefs,

3. The applicants have advanced the argumeﬁt
in support of the reliefé prayed for that the quota
for 5C and ST was already filled with Shri 3.M.Sonauyane
belonging to SC categary and therefore no reservation
was available for the 3T category. The applicants
have brought out that the General category staff
finding excessive reservation being provided for
Scheduled Caste and Scheduled Tribe candidates filed
a Writ Petition No. 1716/85 before the Bombay Higﬁ
Court. The Hon'ble High Court granted an interim
“order directing that the‘prumdtions hereafter will be

strictly in accordance with the izfgement of the
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b4 The respondents have opposed the applicatian
through the written statement, The respondents

have brought out that Applif;ant No. 1 belengs to
General category while Applicant No, 2 belongs to
Sctcategory and the DA, has been filed jointly

only in the interest of Applicant No, 1 &g  no

prayer for any relief has besen made in respect of
Applicant No. 2. As regards merits, the respondents

submit that promotion of Respondent Nao. 4 as per the

impugned order has been done keeping in view the

interim order dated 5.10.1993 in C0A.NO. 727/93 and
other connected 0As, The respondents submit that the
reservation percentagef are to be applied separately
for 3C and ST categories and not on combined basis

as pleaded by the applicants, It is further. added

by respondents that promeotion of Respondent No. 4

has béen done based on the 40 point roster. In the

recruitment year of 1991, the roster point of ST uas

not filled and was carried foruward in termd of instructions

laid down by the Ministry of Home Affairs as per O.M.
datad 9.2.1982. For the vacancy arising in 1994

3T candidate yas available and therefore the
same was filled by promoting Respondent No. 4. There-
fore the promotion order dated 3.2,1994 is in accordance
uith the rules laid down. The respondents have also
stated that Shri S.M.Sonawane who belongs to SC category
was promoted to the post of UDC iqchargezgot giving
the benefit of reservation but on his own merit and

seniority, The respondents deny the allegation of

Qé’ | .o 6/~
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Applicant Na, 1 Eﬁ} victimisation on account of
Union activities. In vieu of these pleadings,
the respondents contend that the application is

devoid of merits and dessrves to be dismissed,

have
Se The applicants [/ not filed any rejoinder
reply.
6o We have heard the arguments of Shri G.K.

Masand, learned counsel for the applicants and
Shri ReR.Shetty on behalf of Shri R.K.Shetty,
learned counsel for Respondents No. 1 to 3 and
Shri Ve3.Masurkar, learned counsel for Respondent
No. 4. The respondents have made available the
roster Register as uwell as the proceedings of the

relevant Departmental Promotion Committee (DPC),
in
T Before going/to merits, we will consider

the contention raised by the raspondents that there
is a mis~joinder of party as Applicant No,., 2 has
joined with Appliecant No. 1 with no common interest,
On going through the pleadings in the DA., uwe find
merit in the contantion of the respondents. It is
noted that nouhere in the OA, any averment -has been made
with regard to Applicant No, 2. The entire facus

of the pleadings is with regard to the case of the
applicant who claims that being the senior most UDC,
he was entitled to be considered for promotion in
place of Respondent Ng, 4. In fact, the relief
prayed for in 8 (b) is only for sesking promotion

of Applicant No. 1 and no promotion has been sought

e 7/
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also
by Applicant No. 2. No case has been/made out

by Applicant Mo, 2 that against the oné’ vacancy
the Applicaﬁt No. 2 was also entitled to bé
promoted, If the Applicant No, 2 alsc claims promotion
for the same vacancy, then therc will be clash
of interest as the Applicant No, 1 is also claiming
promotion against the same vacancy, Ffurther, it is
also noted that no application has begen filed making
a prayer for permitting joining together in the same
A, In view of these observations, we are of the
considered opinion that the present application
suffers from the vice o% mis=joinder of the parties.
However, we are not inclined to dismiss the OA, on

- this ground alone and are going into the merits of

the reliefs prayed for.

B For considering the matter on merits,
certain admitted facts as emerging from the rival
contentions and the material brought on record need
to bsdétaiz%irst as the deliberations on merits in

the issue under challenge will have to be made in the

background of these admitted facts, The admitted

facts are as under := (a) The applicant haé brought

out that the promotion to the post of UDC Incharge

was to be governad by the interim order dated 5,10,1993
of this Bench of the Tribunal., The applicants have
brought out thet originally a Writ Petition No. 1716/85
had been filed before the Bombay High Court by the staff

L
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working in the office of Director of Supplies

(Textiles), Bombgy Respondent No. 3. Aa interim
%ho ﬂon 'ble High Lourt
order was passediaccordlna te which, it was directed
that the promotionSshould be done strictly follouing
the directions of the judgement of Allshabad High
Court dated 9,12.1577 in Civil Yrit Petition No.
1809/72, As brought out earlier, this writ pstition
was subsequently transferred to this Bench and was
numbaered as TALNO. 280/86. Subseqguenily, this TR,
was grouped with other Ofs, filed by the Railuay
employeas and interim order dated 5.10.1993 was
passed, As per the order dated 5,10.1993 the
raservation guota is to be applied on the cadre
and not on the vacancies. The respondents in the
written statement have not controverted the submission
of the applicants.s Further, on going through the
DPC proceedings made available by the respondents,
it is noted that the DPC has proceeded to consider
the names for promotion to the post of UDC Incharge
by applying reservation on the cadre and not on
vacancies as laid down as per order dated 5,10.1993.
With thess facts, it is therefore admitted fact that
the promotion of UDC Incharge under challenge through
qoverned
this OA, was to be/ by thedirections: in the
interim order dated 5.,10.,1993, (b} The applicants
have stated that one Shri S.f.Sonawvans belonging

to SC category was already available and therefore

the quota for Scheduled Caste and Scheduled Tribe
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was full. The respondents, houever, have stated

in the written statement that Shri S.M.Sgneauane

was promoted against the general category vacancy based
on merits and his seniority and not on account GF_
reservation, However, while going through the

DPC proceedings, it is noted that the statement

of the respondents is not borne by the facts on
record. Though from the roster register we find

that Shri S.M.Sonawane has been shoun promoated

against the general vacancy but PPC has gone

with its proceedings based on taking Shri S.M.
Sonauane being promoted against 3C category quota,
Since the DPC uwhile considering the promotion of
Respondent No, 4 has proceeded with Shri 5 .M.Sonavane
having been promoted against the SC roster point,

we take this as a factual position for considering

the relie?s_%% merits. (c) The applicants have

stated thaéZShri S.M.Sonavane belonging to SC
category, the guota of 22% % i.e, 5 " for SC

catagory and 74% for ST category gets filled up

and therefore no reservation was to be providsd

while promoting Respondent No. 4. The respondents
have contested this c¢laim stating that the reservation
percentage is to be ‘applied for each category separately
and not on combinad basis. We are inclined to accept
the contention of the respondents., The percentage

of reservation is to be considered separatsly far

each category and not on combined basis and therefore
the matter will be examined on merits keeping this in

viewe.
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9. With the above admitted facts, the
matter will be now gone into on merits. The
cadre of UDC Incharge is five and the vacanciss
are toAFilled by applying the reservation percentages
on this cadre. The quota for SC category with 15%
reservation will be 0,75 and for ST category with
7%%'reservation will be 0.37. Against the quota of
0.75 for 3C, one post would be admissible in terms
of the interim order of the Tribunsl dated 5,10,1993
and one 3C categofyAUDC Incharge was already available
in the cadre and therefore the guota was full., There
was short fall in respect of ST category. The respondents
have justified their action in promoting the Respondent
No, 4 by advancing two lines of defence. The first being

- that the roster point No. 17 for 37 category occurred
in 1991 but the same was filled by a general category
candidate as no ST candidete was available. This vacancy
was therefors carried forward in terms of Ministry of
Home Affairs 0.M. dated 9,2,1982 to the 3rd recruitment
year which fell in 1994, Therefore, as per the respondents
the vacancy occuring in 1994 was filled on the availability
of 9T category candidate to make good the short fall of
carried foruward vacancy. This submission of the respondents
was houever countered by the counsel of the applicants
during oral submissions stating that since there was only
one vacancy arising in 1984, the same could not be filled
by reservation as it will amountﬁtg‘160% reservation and
reservation cannot exceed 50% as per the lau laid down by

the Hon'bléusupreme Court. In suppgrf,rhe cited the

f,‘“‘ j
TR
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judgement of the Principal Bench in the cass of

P.S.6reval ve, Union of India & Ors. 1991(2) ATJ

270. This contention of the apnplicant is not very

relevant as deliberated subsequently. Further, the

filling up of reserved cerrised forward vacancy to

the 3rd recruitment year, even if there is only one

vacanecy could be dons in view of what has been held

by the Hon'ble Supreme CLourt in the case of Arati Ray
Choudhury vs, Union of India & Ors,, 1974(1) S.L.R.659,
The objection raised by the applicants that filling one
vacaency if done will result in 100% reservation against

the limit of 50% reservation isAnﬁt sustainable. In any
way, as stated sarlier, this is not material to the issue
under challenge as the promotion of Respondent No, 4 is

to be seen in terms of interim order dated 5.10.,1993.

We have gone through the roster register made available

by the respondents and find that the submission made by

the respondents appear to be borne by the facts., It is
noted that ST roster point 17 had arisen in 1991, Although
a 3T candidate Shri R.K.Hayaldar is shown as promoted
against this point but with the remark that he has received
promotion on merit and seniority. On going through DPC
proceedings of 1921 also, it is noted that no promotion was
considered based on the reservation guota for 5T category.
Therefore, the carried forward 3T quota could have been
rightly filled in by the available 3T candidate in 1994

in the 3rd recruitment year even if there was only one
vacancy to be filled up in terms of law laid down by the

Hon 'ble Supreme Court in the case of Arati Ray (supral.
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But this is not the situation in the present case

as in terms of the interim order dated 5.10.1993,

the roster point comes into play only when there

is short-fall in the quota based on the reservation
applied on the cadre. This line of the defence of
respondents is tenzble only in case the promotions
were to be done by applying reservation on vacancies.
But in vieuw of the interim order dated 5,10.1993, this

argument of the respondents does not hold good.

10. The second line of defense put forward by

the respondents in para 1 of the written statement is

" that there was a shortfall of one ST candidate on 2.8.93
against the ressrvation quota of 7%% when the vacancy
arose. It is further stated by the respondents that

this vacency was filled by a general category and the
short fall was carried forward to the next yeér. In vieu
of this, the respondents contend that the next vacancy
ériSing in 1994 was alloued for ST category to fill up
the short fall of reservation quota of one post and

the Respondent No. 4 was accardingly promoted as per

the recommendations of the DPC, This line of defence

of the respondents fits in with the directions contained
in interim order dated 5.10.1993. But the interpretation
with regard to the reservation quots of one post out of
the cadre of 5 far ST category as made by the respondents
cannot be upheld. As indicated earlier, the guota for

ST category for the cadre 5 comes to 0.3%. The respondents'

@ ee 13/-



have not explained as to hou the guota of one

post for ST category has been arri&éé at, Houever,

fram the DPC proceedings file, it is noted, that

OPC has recorded that by rounding, the quota of

ST cateqory comes ta one. The DPC has alsoc not
indicated as to on what basis rounding of to one

post has been done. UYe find a note on the file put

up by one Assistant Director who was alsoc a member

of DPC yherein he has stated that there was guota

0.4 for the ST category in 1993 and this guota was
carried forward to 1994 and cummulative shortfall

in 1994 uas 0.8 and rounding oFiyi;iiiééqit_EBQQQta of
one post for 3T category., HNo rules have been cited

in support of this method of arriving at one post as
reservation gquota. e find it difficult to comprehend
as to how the reservation quota based on cadre can be
carried forward onlaccumulating basis, If by applying
percentags, the guota comes to 0.,375(say 0.4), then
guota continues to be 0.4 and will not get accumulated
on year to year basis in cass the same is not filled up.
1t appears that DPC has recorded the guota of ons post
for 97 category based on the note put up by Mr.Patel,
The respondents have not brought out this pesition in
the written statoment and only vague averments have haen
made with regard to carrying forward of the quota for

3T category from 1993 onuwards, The respondents have
also not cited any rules under which the accumulation

of quota from year to ysar is to be considered: to arrive

at shortfall of reservation based on the cadre,., With
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quota of ens post for 5C category, then if ane

poet is allowed for reservation for ST on rounding,
then total reservation posts are two out of cadre

of 5 which will mean 40% of reservation and far in
excess of 224%., As per interim ordsr dated 5,10.1993
referred to by the respondents in para 7 of the
written statement, the reservation for SC/ST category
was not to exceed 15% and 7%% respactively at any
given time. In the present case as brought out earlier,
by rounding of quota of 3SC of 0,4, the respondsnts
have provided reservetion of ene post which means that
the reservation for the ST catagory reaches 208. This
wae in violation of the intsrim order dated 5,1C,1993,
In this view cf the matter, the action taken by the
respondents to promots Raspondent Mo, 4 against ST
quotae as per the impugned order cannot therefore be

legally sustained,

1% In vieu of our above findiné, the order

of promoticn of Respondent No, 4 must be set aside

and in his place the applicant should be considered

for promotion, But, however, we must take notice of
subsequent events, It was stated at the Bar that the
first applicant has since been promoted and now his
grievance is oniy about getting seniority from 3,2,1994
when the éth respondent caere to be promoted, Therefors,
in the interest of justice, we fesl that instead of

setting aslde or disturbing the order of promotion of

[ .
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Rgspondent No, 4, in view of the fact that the
first applicant has since been promoﬁed,ua feel
that 2 direction should be given that the first
applicant should get senicrity and retrospective
promotion from 3,2,1994 with all conseguential
monetary benefits, He must be placed above
Respondent No, 4 in the seniority list of UDC

in~charge,

12. In the result of the above, we find merit
in the OA, and the eame is allowed, Keeping in vieu
the observationimade in para 11 above, it is directed
that Applicant No, 1 shall be allowed retrospective
promotion and seniority from 3:2,1994 by trsating

him promoted in place of Respondent No, 4 with all
consequential monetary benefits, Compliasnce of the
order to be done within three months from date of

receipt of the order, No order as to costs,
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(D.S.BAUED (R.G.,VAIDYANATHA)

MEMBER (A) YICE CHAIRMAN

m!jo



