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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI ‘

0AND. 188/94

»

Qét;g this the ¢ day of Jhlq, 1939,

CORAM- 3 Hon'ble Shri Justice R.G.Vaidyanatha,Viece Chairman
Hon'ble Shri D.SeBaueja, Member (A)

Baban Ramchandra Khude,

38, Aundh Road,

‘Behind Dr,Sayyed,

Khadki, Puna, ess HApplicant

By Advocate Shri Je«M.Tanpure
v/s,

1. The General Manager,
Ammunition Factory,

Kirkee, Puna,

2, The Director Genaral of Ordnance
Factories, 10~AR, Auckland Road,
Calcutta, =

3. The Saecretary,

Govt, of India,

Ministry of Defencs

(Deptt. of DefPence Production),
New Delhi,

4. Union of India through
the Secretary,
Ministry of Dsfence,

South Block,
New Delhi, .o+ Respondents

By Advocate Shri ReK.Shetty

ORDER

(Per: Shri D.S.Baueja, Member (A)
The applicant uwhile uorkiﬁé as Labour 'B°
undar General Manager, Ammunition Factory, Kirkes,

Pune was issuved a chargesheet dated 8,6.,1988 charging

him of misconduct on account of uilff@/neglact of his
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irreqular attendance and
duty due tolunauthorised absenca. The applicant

submitted his defence against the chargesheetcg;ﬁh
enquiry officer was nominated and enquiry was

conducted in which the applicant participated,

Based on the enguiry report, the disciplinary

authority as per order dated 13,7.1989 imposed
punishment of removal from service, The applicant

made andappeal dated 22.8,1989 against this order

but tha appellate authority as per his order dated
17+1.1990 rejected his appeal. Thereafter, the
applicant made a revision application on 30.9,1991

but the same had also besen rejected as per ordar )
datad 18,5.1992 of ths revision{wiaufhority. Fealing
aggrisved by the punishment of removal from service,
the presant OA, has been filad by the applicant on
84241994 sssking the relief of quashing the chargeshest
dated 8,.6,1988 and the order of removal dated 13,7.1989
passed by the disciplinary authority. The applicant
fhas alsc prayed for reinstatemsnt in service uitﬁ

" full back wages, continuity of sservice and consequential

-benefits thersafter.

2, The applicant has assailed the impugned
ordarson the following grounds i=- (a) Chargesheet
dated B8.6.,1988 is not maintaineble as there is no
wilful naglact‘of duty on accoun; of irregular~
attendance and unauthorissd'absence since the
absencg of the applicant was ecovered by a proper
medical certificated. (b) The applicant was not
allouwed to avail the services of defancé assistant,
(c) The statement of defence dated @%.6.1988 submit ted
.o 3/-
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by the applicant in reply to the chargesheet

had been misinterpreted by the enquiry officer

taking the same as - admissionof the charges,

The applicant had not accepted the charges and

therefare he had been denied the opportunity of

detailed enquiry and accerdinglythere is a violation

of principles of natural justice. (d) A copy of the
enquiry report was not furnished to the applicant

before imposition of punishment and therefore the

applicant had been denied the,opportunity of putting

in his defence against the findings of the enquiry

officer, (e) The orders of the disciplinary authority

as weil‘as the appellate authority are non-spsaking

as they have failed to appreciate the fact that the
chargesagainst the applicant wers not establishad

and his absence was covered by propsr medical gertificates,
(f) The punishment imposed is harsh' °~ and disproportionate
to the chargessince the periodsof absence werecovered by

. also
medical certif icates and[iegularised.

3. The respondents ﬁave filed the written
statement. The respondents contend that the applicant
had voluntarily admitted the chargerbefore the enquiry
officer and therefore the enquiry officer concluded

the proceedings holding that the charges arg.proved.
The respondents have further stated that the ﬁpplicant
in his defsnce statement dated 17,6,.,1988 against the
chargesheet had neither admitted nor denied the charges
and thersfore the enquiry officer was appointed to go

into the charges framed against thlefplicant; The

.o 4/
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respondents, however, edd that the disciplinary
authority and the appsllate authority had passed
their orders after due consideration of all the
facts and contentions made by the applicant. The
respondents therefore plead that the applicant

had been given every opportunity to defend his

case and there is no infirmity in the disciplinary
proceedings against the applicant leading to the
punishment of requal from service., As regards

the gquantum of punishment, the respondents have
submitted that over a short spell of service the
applicant had begn_vqu irregular in his attendance
and was not interested in attending to his duties
and therefore the punishment imposed is reasonable
and proportionats toc the chargess The respondents
have also taken a plea that the application is
barred by limitation as per the provisions of Section
21 of the Administrative Tribunals Act,1985 because
the applicent has agitated the matter through this
DR, on 8,2,1994 whaen his review application had been
rejected as per order dated 18,5,1992,

44 Heard the arguments of Shri J.M.Tanpure,
learnsd counsel Porffthe applicant and Shri ReKeShetty,
learned counsel for the respondents, The respondents
have made available the original file containing the

disciplinary proceedings and the same has been carefully

gone through. _ : Qz
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5. The grounds on which the impugned

orders have been assailed have besn detailed

jn Para 2 above, These will be considered ons

by one to find out if there is any infirmity in

the disciplinary proceedings or there is a violation

of principles aof natural justicae,

"Ba The First ground taken by the applicant

is that the chargeshest dated 8.6,1988 is not
maintainable. The applicant has stated (i) firstly

all the periods of absence during 1986 & 1987 had

been covered by medical certificates and the leave

had been sanctioned and (ii) secondly for the periods
of unauthorised absance in 1987, he had submitted
medical certificates covering the entire period and the
competent authority could have regularised the psriods
as the authenticity of the medical certificates had
not béen questioned, The applicant has also submitted
that the medical certificate for the period from 15.,12,.87
toc 31.12.1987 in fact covered the entire pafiod from
5,1241987 and due to a clerical error, the period of
sickness was mentioned from 15,12,1987 by the Doctor.
The respondents have, houwever, conteasted the stand aof
the applicant stating charges are specific based an the
documentary evidence. On carefully going through the
chargesheet and the documents relied upon in support

of the charges, we are not inclinad to accept the
contention of the applicant. The applicant's statement
that periods of absence had been covered by medical

aht
certificates is not barnekby the lLost Qime Charts cited

.o 6/"
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as listed documents for the years 1986 and
1987. It is noted from these charts that the

leave on sicknass account had been sanctioned

‘ onlf for few days and most of the absence is

covered as Leave Without Pay, Further, whether

the leave is sanctioned or notlis immaterial as

even if the leave is sanctioned by the authority

to covar the absence, the irreqular attendancs

feature does not get wiped out., The applicant had

been absent for a period of 161 days in 1986 and 207

days in 1987 and it cannot be said that the applicant

was regular in attendance particularly so when the

leave had been sanctioned without pay. As rsgards the
secand charge of unauthorised absence, it is noted that

the charge is for not following the rules as laid douwn

by Factory Order No. 1725 dated 14,12,1983 for availing
leave on medical grounds, Whether the medical certificate
was obtained and submitted after avail ing the leave and
competant authority could sanction the leave for the period
based on the medical certificates is besides the issus
because the applicant had not followed the rules., Keeping
these facts in view, ws ars bf the opinion that the

charges of irrsgular attendance and unauthorised absence
are very specific and are supported by documentary evidencs.
Ue are, thersfore, unable to find any merit in the conten-
tion of the applicant that the chargesheet is not maintain-

able and the same deserves to be quashed,

L] 7/-
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7. The sscond ground for challenge is

that the applicant hadibeen denied the facility

of defence assistant in defending his cass. On

going through the disciplinary procesadings file

angd the enquiry report, we find that this allegation
of the applicant is without any supstance, &t is
noted from the file that the enquiry officer had
written to the applicant on 16,2.1988 asking him

to indicats the name and designation of his defsnce
assisﬂant along with hishconsent to make arrangement
af his attendance on the date of hearing. From, the
record we do not find that . the applicant had
advised ﬁhe name q§¢his defence assistant, The applicant
except making{ﬁ;,géneral statement haé?ﬁ%t made any
avermsent {;;to the Pact that he had indicated his
choice of defence assistant anﬁ the sams had not been
alloved, Further from the proceadings of the enquiry,
it is noted that the applicant had made a statemant
that he admits the charges and therefore he is not
making any defence. With this fact situation, we

are unable to appreciate as to how the ahbiicant is
making allegation that he had been denied facility

of defence assistant in representing his case.

B The 3rd ground is that the applicant had
not been furnished the copy of the enquiry report
befors the disciplinary authority had passed the
order imposing the punishment as per the impugned
ordar dated 13.7.1989, Tha lay with regard to gg

furnishing of /3 copy of the enquiry repart to the

ee 8/~
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delinguent employee to enable him to submit
his defence againat the findings of the
enquiry officer has bsen laid down by the

Court in the case of Union

Hon'ble Supreme
of India va. Ramzan Khan's case,T_$&§;he1d

subseqﬁently in the case of Eleétionics Corpn,

of Indxa Limited vs, B.Karunakar, 1992 SCC (L&S)

361,, thls law isto operate pr03pactive1y. The
judgement in the Ramzan's case is datsd 20.11.1990

and in the present casa the punishment'ordér is

dated earlier to this date, i.a. 13.7.,1989, In

vieu of this, non~supply of enquiry rsport to the
applicant does not vitiats the enquiry proceedings.
Further, it is noted that the applicant has not made

out any case that prejudice has been caused to his

case in dafendlng his case. On perusal of the appaaland
g£F9V15132 ?Egélgﬁgéggﬁe applicant had also not raised
this issue, In view of these facts, we hold that

non éupply of enquiry report before imposing punishment

had not caused any prejudice to the applicant which

could vitiate the disciplinary proceadings,

and
9, The 4th ground/which is the main thrust

of the defence of the applicant is that the reply
dated 17.6.,1988 given by the applicant against the
chargeshest had been taken as admission of the

charges and on that basis the enquiry officer had
held that the charges were proved. The learned counsel

for the applicant\pQ?QQQng;yj argued that the applicant

*® 9/"
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had admitted the charge to the extent that
he was absent but had.not admitted that he
was irreguler in attendance 48 thé periods 6f ‘ahBénce were

N ey hce:tifica%as and
ggvarqg;gxxqu§g§}Jﬁgj“}the same had been

regularised. He further stated that for the
periodsfor unauthorised absence during 1987

as mentioned in Charge No. 2, the appliéant

had produced the requirsd medical certificates

of private doctor to cover the periods. The
respondents have contested the contention of the
applicant stating that the enquiry officer was
nominated in view of the fact that the applicant
in his reply to the charéezﬁﬁggneither admitted
nor denied the charges, Tﬁe respondents have
further stated that it was before the enquiry
officangﬁe applicant had admitted the charges

and based on his admission during the enquiry,

the proceedings were concluded and enquiry officer
submitted his report with the findings that the
charges were proved, We have carefully considered
the rival contentions and also gone through the
reply dated 17.6.,1988 of the applicant as wsll as
the precesdings of the aenquiry and inclined to
hold that the contention made by the applicant

is not sustainahle, The very fact that the
enquiry officer was nominated after the applicant
had replied to the chargesheet as per his lstter
dated 17.6.,1988 shows that admission of charges by
the abplicant is not based on this 18tti§; Fram the

es 10/~



proceedings of tha enqguiry and the report of the

enquiry officer, it is noted from the ordsr sheet

dated 22,9.1988 that a preliminary hearing was

first held wherein the charges were read and

explained to the applicant and it was recorded

that the applicant had admitted the charqges,

This ordsr shest uas signed by the applicant,

Subsequently, on the same day the proceedings

of the hearing had been recorded wherein again

the charges uere explained to the applicant and

the applicant had admitted the charges and stated

that he .. is not making any defence., This

.statement "is alg@rl .+ signed by the appiicant.

In the enguiry report, the enquiry officer has

brought out that it was explained to the applicant

that in case he accepts the charges, then there

would ba no occasion for him to put forward his

defence. Inspite of this, the applicant stated

that he is admitting the charges. On thaéé-facts

emerging from ... . +the material brought on

record, we aré hnt'abla to subscribe to the contention

of the applicant that his reply to the chargeshsst

dated 17.6.19688 had been tzken as admission of the

charges, If the applicant had not admitted the

charges or he had admitted the charge to tha extent
been only -

that he had/absent, he could have qualified his

admission by stating that he had produced the necessary

medical certificatesfor the entire period. If this

v
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was brought out by the applicant before the

snquiry officer, the eﬁquiry officer then could

have proceeded further with the detailed enquiry,

In the absence of any qualification attached to his
admission of the charges, the applicant cannot make a
plea subsequently that he‘had not admitted the charges,
Further, it is noted that in his appeal dated 22,8,1989
as uell'as in his revision application the applicant |
has not raised this issue., If the applicant was aggrieved
by the findings of the enquiry officer based on his ocun
admission, then the_applicaﬁt should have raised this
issue before the appellate authority who could have

gone into this aspect. Uith this fact situation, we

are unable to find any merit in this ground of challenge

by the applicant,

10, The fifth contention of the applicant is that
orders of the disciplinary authoriiy as well as
appellate authority are non~speaking as they have
failed to appreciate the fact that the charges against
the applicant are not established. Ue have carefully
gone through the ordesrs of the disciplinary authority
as well as appellate authority and do not find any
force in the contention of the applicant., The
applicant had admitted the charges as brought out
earlier and the orders of the discipliinary authority

as well as appellate authority are based on the same.

X ] 12/-



We Pind that the points raised by the applicant

in the appeal and review applicaﬁinn‘had been
considered by the concerned authority and we
find that their orders are speaking and indicate

the application of mind,

1. The last ground and on which ths learned
counsel for the applicant placed considerable emphasis
during the arguments is that the punishment imposed
is harsh and disproportionate to the misconduct
particularly so in Oieu of the fact that the period
of absence had been covered by the medical certificates
and regularised by the concenred authority. The
applicant has further submitted that his record
before the issue of chargesheet was unblamished
and he was neither issued any shou cause notice
or any warning for the same and his period of absencs
had bsen regqularised., The respundents,qon the other
side,have strongly advocated that the punishment is not
very harsh as the applicant had committed serious
misconduct by being irregular-in attendance for long
and 1987

periodsduring the year 1986/ . and alsc remaining on

in 1987
unauthorised absgnce[and producing medical certificates
after availing the leave. The respondents have Purther
added that the applicant had a total service oFlQ years
and during his short service his long periods of absence
daemonstrate that he is not interssted in attending to

his duties inspite of the fact that his appointment was

on compassionate ground. The respondents have relied

ve 13/=



upon the judgement of Hon'ble Supreme Court
in the case of State of U«P. and Ors, vs,

Ashok Kumar Singh & Anr, (1996) 1 SCC 302

to support their contention. It is a settled

law by the Hon'ble Supreme Court that the
imposition of penalty;ﬁé%mﬁhsu}até wiﬁﬁfﬁﬁéﬁi@gﬁe
of charqe is the right of the disciplinary authofity.
The High Court/Tribunal in éxercise of revieu pousr
cannot normally interfere with the punishment imposed.
The Hon'ble Supreme Court in the case of UeC.Chaturvedi
vs, Union of India & Ors, 1996 (32) ATC 44 has held
that it is only in exceptional cases _if . the punishment
imposed shocks the judiciai consciencé thét the relief
may be moulded by the Court itself or direction issued
to the competent authority to reconsider the punishment
imposed. This view has heen reiterated by the Hon'ble
Supreme Court in the recent judgement of Apparel Export
Promotion Council vs., A+K.Chopra, AIR 1999 3C 625, yhich
'“is cited by the learned counsel for the'raspondenté
during the hearing, It will be releﬁant here to
reproduce an extract from Para 17 as whder :=

I

"eesess Even insofar as imposition of

penalty or punishment is concerned,
unless the punishment or penalty

imposed by the Disciplinary or the
Departmental Appellate Authority,

is either impermissible or such that

it shocks the conscience of the High
Court, it should not normally substitute
its own op#nion and imgose scme other
punishment or penalty.

. oo 14/—



Kesping in view what is held by the Hon'ble

Supreme Court as above, and considering the

facts and circumstances of the present case,

we do not find that the penalty imposed shocks

the conscience. The applicant had been irregular

in attendance for long periods during the ysar 1986
énd,1987,as brougﬁt,out in charge No. 1, As per
charge No, 2, the applicant had bsen remaining on
unauthorised absence and producing the medical
certificates thersafter. From the record, it is

also noted that evan after the chargesﬁaet being
issued, the attendance of the applicant had not

been improved. As brouéht_out earlier, we alsoc do not
find from the record that the applicant had besn
absent on account of sickness as claimed by him as

the leave on medical ground had been sanctioned only
for short periods and most of the periods of absence
are sanctioned as leave without pay. An employee is
appointed for doing a specific job. If he fregquently
rémains absent without information, the work certainly
suffers with serious repercussions on the whole system,
Such a conduct of an employee reflects neglect of his
duty and constitutes a grave misconduct. Here we refer
to what is held by the Hon'ble Supreme Court in the
case of State of U«P. & Ors, vs. Ashok Xumar Singh

& Anr, as cited by the respondents and referred to

above, In this case, the respondents had been remaining

absant on several occassions without leave and not

oe 15/~
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Keeping in view what is held by the Hon'ble

Supreme Court as above, and considering the

facts and circumstances of the present case,

we do not find that the penalty imposed shocks

the conscience. The applicant had been irgégulap

in attendance Ear‘long‘périods dufing the ysar 1986
énd\198? as brought out in charge No, 1.  As per

charge No, 2, the applicant had been remaining on:
unauthorised absence and producing the medical
éertiFiCatas.theraaFter, . From the record, it is

also noted that evsn after the chargasﬁaet being
issued, the attendance of the applicant had not

been improved, As brouéht out earlier, wé also do not
find from the record that the applicant had been

absent on account of sickness as claimed by him as

the leave. on medical ground had been sanctioned only
for short periocds and most of the periods of absence
are sanctioned as leave without pay. An employes is
appointed for doing a specific job. If he frequently
remains absent without information, the work certainly
suffers with serious repercussions on the whole system,
Such a conduct of an employee reflects neglect of his
duty and constitutes a grave misconduct, Here ue refer
to what is held by the Hon'ble Supreme Court in the
case of State of UeP. & Ors. vs. Ashok Kumar Singh

& Anr, as cited by the respondents and referred to
above. In this case, the respondents had been remaining

ahsent on seversl occassions without leave and not

ee 15/~



following the rules and procedure laid doun for

the leave., The High Court had held that absence

fraom duty would not amount to such a graﬁe misconduct

as to warranting punishment of removal from servics.
HOueuer, the Hon'ble Supreme Court did not appreciats
the findings of the Hon'ble High Court and set aside

the judgement of the Hon'ble High Court holding that
absence from duty without leave is a serious misconduct.
The Hon'ble Supreme Court has also held that no
interference in the punishment is called for after

the punishment is imposed after conducting departmental
enquiry. Considering the facts and circumstances of
the present case, we are of the vieuw that the charge
of irreqular attendance and unauthorised absence
constitutss a grave misconduct and punishment imﬁosed
is not disproportionate to the gravity of charge. We,
therefore, do not find that there is any case for
interference with the punishment imﬁosed by the competent

authority,

12. In the result of the above, we do not find
any infirmity in the disciplinary proceedings and
denial of any principles of natural justice. None
of the grounds made by the applicant in assailing

the impugned ourder have any substance or force,

13, In the light of the above, the OA, lacks merits
and is accordingly dismissed. No order as to costs,

Al
P
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MEMBER (AR) VICE CHAIRMAN
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