IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMEAL BENCH

D B g ®% Gtexs T RS2 5D

Original Appllcatlon No : 702/94

Tt ETR S o G ETE €02 8V 28 1.0 A0 €I T3 €20 233 F50 ok wiw STAzs o, o o

Sem e, . ™ D i nem

Date of Decision: iﬁ{%(%7

NeK.PsKhan .
r‘-n~ma=eauu=-=.-amm-:-»—.am-:m-—a—ar-mnm:.-camw TALD SR o £ i T e 1R Appl lC ant r]

Shri P.G.Z
1 are
2 i s 1 om0 0 e 2 1 e e Advocate for

Applicant,
Versus

Unlon oF India & Ors,

- Jgamumum@mmuuwnumuum_—.':eam-_.r-;m 5 ey

~wen  Respondent(s)

Shri Suresh Kumar ‘ .
T e e e et s . AdVOCAte fOT
, . : Respondent (s )

CORAM:

O e 0ty o £

Hon 'ble Shri.Justice ReG.Vaidyanatha, Vice Chairman
Hon'ble Shri,D.5.Bayeja, Member (A)

*\ : (1) To be referred to the Repofter or not?L/(//

(2)  Whether it needs to be circulated tojp
other Benches of the Tribunal?

S ' @({L\‘ /‘l
' (D.S.BAWEJA) '
MEMBER (A)




.\,'

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAT

0A.NO., 702/94

Dated this the Z2day of July,1999

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman

Hon'ble Shri D.S.Baueja, Nember‘(A)

Nathe Khan Pir Khan,
Diesel Driver,
Central Railuay,
Bhusawal, ees HRpplicant
By Advocate Shri P.G.Zare
v/Ss,

1. Union of India through

the General Manager,

Central Railuay,

Bombay V.T., Bombay.
2. The Divisional Railway Manager,

Central Railuay,

Bhusauwal., +es Respondents

By Advocate Shri Suresh Kumar

0RDER

(Per: Shri D.S.Bauveja, Member (A)

The applicant uwhile working as a
Goods Driver on Central Railwuay was issued
major penalty chargesheet dated 1.,4,1991 with
the charge of causing serious accident which
resulted in collisiogigtrailmant of engine and
21 wagons and causing injuries to six persons.
An enquiry officer was nomiéatggipnd enquiry
was conducted in wﬁich the applicant had participated.
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The report of the enquiry officer was given to
the applicant and the applicant made a defence
against the same. The disciplinary authority

as per order dated 4.,6.,1991 based on the enqguiry

officer's report imposed punishment of removal

from service., The applicant made an appeal

againsf the same dated 2,7.1991 but the sams.

was rejected as per the order dated 18,7.1991.

The applicant thersafter made a revision application

on 11.8.1991 and this too was rejected as pér,order
dated 11.10,1921, The applicant then made a revigu
application dated 31-1=1992 and the same was replied

as per letter dated 12.8,1992 advising the applicant
that since he had already availed all the channels
provided under D&A Rules for his defence, there is

no avenue open to consider the case of the applicent,
Feeling aggrieved by the punishment imposed, the
present OA, has been filed by the appiicant on 27.5.1994
seeking the follouwing reliefs ¢~ (a) to set aside the
ordsr of penalty of removal from service. (b) to direct
the respondents to review the case of the applicant

on humanitarian grounds and modify the penalty.

2 The applicant has based his defence in
assailing the impdgned punishment order on the
follouwing grounds :-.(a) The punishment has not been
imposed by the competent authority and therefors the
pen@lty imposed is in violstion of provisions of

Article:311 of the Constitution of India. (b) The
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enquiry officer, | )the disciplinary authority
and the reviewing authority have not passed
speaking orders discussing the evidence on record.
The train could not be stopped due to some defects
with the engine inspite of the best efforts gf the applicant
Liﬁis aspect had not been taken into consideration,
(c) The penalty imposed is harsh and the sams
deserves to be revieued on»;‘;-humanitarian grounds,
Further, the guidelines laid down as per letter
dated 28,.,6.1988 for imposing major penalty taking
into account the lsngth of service had not been
Folloued; The applicant had completed 30 years of
service and was due to retire shortly and therefore

the pénalty of compulsory rstirement shouid have

been imposed.

3. The respondents in the written reply have
contested the contention of the applicant with regard
to compstence of the disciplinary authority, The’
respondents have submitted that the applicant was
promoted as per the order dated 7.56.,1988 by Divisional
Personnel Officer and the penalty of removal from
service had been imposed by the Divisional mechggigé}
Engineer who is equivalent in rank and therefore no
illegality has been committed. The respondents further
submit that the enquiry had been conducted giving

reasonable opportunity teo the applicant and the enquiry

officer had held the 7§§1icant guilty of the chalges.
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A copy of the enquiry report was furnished to

the applicant and he had submitted his defence

against the same., The disciplinary authority

had passed the ofder imposing the punishment

after due considsration of the defence of the
applicant and findings of the enquiry officer.
Similarly, the appellate authority hadiggggggggjaf
his appeal after gua application of mind by considering
all the aspects through a speaking order, It is
further submitted that the revieuing authority, i.s.
Divisional Railuay Manager had given a personal
hearing to the apblicant and the reviswing authority
did not find any merit in his case., The respondents
further submit that the applicant had made gross
violation of the éperating rules which caused serious
accident and therefore the punishmentvimposed is
in-commensurate with the gravity of the charges and
no review of ‘the ﬁunishment is called for., In vieu
of thess facts, tﬁe respondents plead thét the
application is devoid of merits and deserves to be
dismissed, The respondents have also taken a plea
that the appli;ation is barred by limitation as the
order dated 11,10,1992 is challenged thrbugh this
BA, filed in 1994,

be The applicant has filed rejoinder affidavit
controvéﬂting the submissions of the respondents and
reiterating the stand in the OA, The applicant has.élééed

great emphasis on the reQieu of the punishment. The
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applicant has again pleaded that there is a
case for revisw of the punishment imposed and
in view of his 30 years of service and being
close to retiremént, the psnalty'deserves to be

converted from removal to compulsory retirement,

Se The applicant has filed a Nisc.xgéiéﬁégﬂgmﬁ?-)
No. 217/98 through which he has brought out that a
criminal case No, 611/92 was filed before the Court

of Railuay Magistrate, Khandua for the same accident

ahd he has been aquitted in the said criminal case

as per the judgement dated 22.12,1997., The applicant
fhrough this M«P. brought on record a copy of the
judgement dated 22.12.1997 with a prayer that the

same may be taken into cdnsideration'uhila considaring

the case of the applicant for the relies prayed for,

6e We have heard the arguments of Shri P.G.Zare,
learned counsel for the applicant and Shri Suresh Kumar,

lsarned counsel for the respondents,

7 The first gfound taken by the applicant

is that the order dated 4.,6.,1991 imposing the punishment
of removal from service had been passed by an authority
who is not competent é&m he was not the appointing
authority for the applicant. The applicant thsrsfore
pleads that the order is not sustainable as it is in
violation of provisions of Article 311 of the Constitution
of India. The applicant has further brought out that

: : the
as psr the delegation b%gi%uers in/establishment matters
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as published in Central Railuay Gazettee dated
1;11°1983,06i&)Divisional Railway Manager (DRM)

has been given (:::)Full powers in respect of
‘appointments agaiﬁst the posﬁ%@@ntrnlled by the
Division. In view of this delsgation of pouwer,

the Divisional Railway Manager is the appointing
authority for the applicant and therefore the
punishment order passed by Bivisional Mechanical
Engineer is not legally validgsince he is louer

in authority than the DRM, The respondents, on

the other hand, have controyerted this submission

of the applicant stating that promotion order of-.
the applicant as Goods Driver was issued on 7.6.1988
under the signaturgé?of Divisional Personnel Officer
and therefore he is the appointiﬁg authority for the
applicant. It is further stated that the punishment
order has heen passed by Divisional-mechaﬁical Engineer
who is in the equivalent rank as that of Divisional
Personnel Officer énd therefore compstent fo impose
the punishment under challenge., After considering
the rival contentions and taking into account the
material brought on record, we are unable to find

any substance in the cohtention of the applicant.

WUe note that the apﬁlicant has not controverted the
submissions of the respondents in Para 5 of the uwritten
statement in the rejoinder reply. The applicant has
brought on record the Gazettee Notification dated

10111982 and on questioning the learned counsel

for the applicant, (Gould not Bohfirm whsther these

¢
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. delegation of powers were still valid
ét the time uwhen the punishment was imposed.
From the promotion order dated 20,2.1988 brought
on record by the respondents, it is noted that the

- of Divisional

samg had been issued under the signature

Personnel Officer, No other authority has been

indicated as to the approval of the promotion of

the applicant., The counsel for the applicant

during the oral submission souéht to argue that

the Divisional Personnel foicernhad no role in

the promotion of the applicant as @ the applicant

belongs to Mechanical Department. UWe are not

impressed by this submission. If no authority

who had approved the promotion of . ;,employees

covered in the order is mentioned, then the authority

under whose signature ' the promotion order is issued

is to be taken as the concerned authority prdering

the promotion. Since the Divisional Mechanical -

Engineer who has passed the impugned punishment order

is equal in rank to the Divisional Personnel Officer,

we do not find that the disciplinary authority is not

competent authority to impose the punishment, In visu
consider

of this, ue do not L. that there is any illegality

in the punishment order on account of competence of

disciplinary authority and the ground taken by the

applicant is devoid of merit.
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8. The second ground taken by the applicant
is that the enquiry officer had not taken the
gvidence on record while arriving at the findings
that the charge against the applicant uas provéd.
The applicant haé submitted that he could nat
stop jthe train inspite of his best efforts

due to some defects in the engine and this aspsct
had not been taken into consideration. ©Onjgoing
through the enquiry report and the statement of
applicant recorded during the enquiry, we find

that this contention of the applicant is not tenable,
The applicant in His staﬁement hagigfought out that
he coulcd not contfol the train on account of some
defects with the engine. In fact, he had admitted
the charges stating that he misjudged the ‘spgt from
where he should have applied;@gggggjto'control the

train after seeing the signal aspectS. We further
submitted

find from the defence statement fagainst the findings

of the enquiry officer’'s report that he had not
brought this aspect and in fact had stated that he
accepts his fault and only prays for sympathetic
consideration. Npo such plea had also been taken
in his appeal dated 2,7.1991. In view of these
facts, the applicant cannot take a plea nou that
the findings of the enquiry oFFicerdiﬁﬁnot-take
into consideration the fact of some defects with

the engine on account of which the applicant could
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not control the train, If this was his defence,
the% the same should have been put forwvard before
the enquiry officer and not now while challenging
the punishment order through this O0A, Ue therefors
do not find any fault with the findings of the
enquiry officer. Further the orders of the
disciplinary authority as well as appellate and
revision authorities are based on the admission

of the charges by the applicant. WUWe therefora

do not find any infirmity in their orders oo .

g, As brought out earlier, the applicant
through a Misc.Petition (MP) has brought on record

a copy of the judgement dated 22.,12.1997 in the
criminal case filed against the applicant for the

same accident before the Railway Magistrate, Khandua.
The applicant in this ®M,P, has brought out that since
the applicant had been acquitted in the criminal csase,
this fact needs to be taken into consideration while
going intoc merits in the reliefs prayed for through
this OA, During the oral arguments, the learned
counsel for the applicant plesced strong emphasis

" on this aspect and pleaded that the findings of the
enduiry officer and the punishment imposed based on
the same is not sustainable as the charge of causing
train accident had not been proved in the criminal
case, After careful consideration of the judgement
dated 22.12.1997 and the proceedings of the disciplinary

action; we are unable to find any merit in the contention

L3 10/-



of the applicant, It is noted that the disciplinary
proceadings were started by issue of chargesheet in

1991 and the punishment imposed by order dated 4.5.1391
much before the judgement in fhe criminal case on
21.12.1997. e do hot algo find any averment that
applicant had askad.Forfﬁ:lding disciplinary proceedings
till the criminal procesdings are concluded. The
punishment in the disciplinary proceedings has been
imposed based on the admission of charges by the
applicant. The judgement in the criminal case is

bhased on the evidence led by the prosecution side.

Jn qoing through Para 16 of the judgement dated
21,12.1997, it is noted that prosecution had failed

to establish the charge against the applicant on account
of lack of adequate evidence. 3Since the punishment
through disciplinary proceedings had been imposed

based on the admission of charge by the applicant
himself, the findings in the criminal case which

were based on the svidencs led by the prosecution

is therefore of no consequence and the applicant

cannot make a plea that the punishment order through

the disciplinary proceedings is not sustainable. It

is a settled law as held by the Hon 'ble Supreme Court
through several judgements that the departmental enquiry
and criminal trial cén go on together as the nature of
evidence and standard of proocf required in two types

of proceedings are entirely different. In this connection,
ve refer to one of such judgement of the Hon'ble Supreme

Court in the case of Depot Manager, A.P.State Road

ee 11/~
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Transport Corporation vs. Mohd, Yusuf Mia & Ors,

1997 SCC (L&S) 548, The Hon'bla Supreme Court in

Para 8 of this judgement has brought out the difference
betwean the two types of proceedings, i.e. criminal
trial and departmental snquiry and has indicated that
there is no bar to procsed simultaneously in the
Departmental enquiry and trial in criminal case.

In the present case, aé brought out earlier, the
departmental proceedings were finalised much earlier
than, the criminal procesdings and it is not the case

of the applicant that he had asked for staying the
departmental proceedings. Further, the applicant

had admitted the charge in the departmental procesdings

and the punishment is imposed based on the same, There-

.Fore, in our visew, acquittal of the applicant in the

criminal case is of no consequence and the punishment
imposed based on the disciplinmary proceedings cannot

be set aside on this count.

10. The last ground raised by the applicant is

with regard to quantum of punishment, The applicant

has pleaded that the punishment imposed is very harsh

and he has made a prayer that the respondents be directed
to review the same, In fact, on going through his
defence and the appeal, we find that after admitting

the charges, his entire emphasis had besn on quantum

of punishment. In fact in the rejoinder reply he

has come out that the punishment of removal from service

@ ) oo 12/"
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should be converted into compulsory retirement

in vieu of his more than 30 years of service and

being close to retirement. The applicant has also
sought to make 6ut a case that he has heen discrimi-
nated in respsct of quantum of punishment as for the
similar type of aﬁcidents, 1esser'punishmant had been
imposed. The applicant through Misc. Application No.
75/99 has brought out that iniﬁz‘listed cases involving
simila:'acciden§4re$ulting in derailment, the punishment
of compulsory retirement had been awarded while the
applicant has been awarded the harsh punishment of
removal from service, The learned counsel for
respondente however stroﬁgly oppoéed.this plea

of the applicant pleading that in the matter of
punishment the provisions of Articles 14 and 16

of the Constitution of India are not applicable

as each case is to be decided on its oun merits

and no comparison can be madé in the matter of
punishment imposed.. We are in agreement with the

stand of the respondents. The applicant has given

the instances of the accident cases uhere in his
opinion for the same nature of accident the punishment
of compulsory re@ifement had been imposed. Houevsr,

on questioning the counsel Far‘applicant fairly conceded
that there are many cases uhere for same type of accident,
the punishment of removal from service had also been -
imposed, and the applicant had given the details of
those cases only uhere lesser bunishment had been given
and applican{fgrayed for similar consideration. Ue are
not impressed by thes contention of the applicant. Each

case of disciplinary proceedings may be involving the

ee 13/-



same type of accident has to be decided on its

own merits considering the facts and circumstancses

of the case and no comparison can be made in the
matter of punishment imposed. If such a comparison

is to be permitted, then the penalty to be imposed
for each type of accident or any other negligence

or misconduct would have to be laid douwn uwith no
discretion left to the disciplinary authority., This
is not the inteniion of the disciplinary proceedings
which are based on the principles of natural justice,
The disciplinary authority has to decide the punishment
to be imposed basad on_ the circumstances and the facts
in each case and the gravity of the charges and not

act mechanically.,

1. The applicant has filed one more M.P.No,
244/99 bringing out that for the same accident the
other staff who had been held responsible for accident

had been imposed lesser punishment while the applicant

“has been discriminated by imposing the punishment of

removal from service. The applicant through this Misc.
application has made a prayer that the respondents be
directed to clarify as to why this discrimination has
been meted to the applibant. The learned counsel for

the respondents thle reacting to this Misc, application
has made the same argument as detailed earlier in respsct\
of discrimination in punishment for similar type of
accidents alleged by the applicant. The counsel for the
respondents further brought out that the case of each

ha "
employee held responsible for accident under reference

had been decided based ogzgravity of the charqge framed

.e 14/-



against him and no comparisoh can be made., UWs are

in agreement uith this submission. The punishment

has to be in commensurate uwith the gravity of charge

and no discrimination can be alleged in respect of the
penalty imposed. The appiicant has also brought out that
guidelines have been laid douwn as per Headquarters létter
dated 28.1.1988 wherein it has been provided that keeping
in vieuw the length of service of an employee and on
humanitarian grounds the punishment of compulsory regére—
ment should be imposed instead of removal from service,
but thess guidelines had not been followed in the case of
the applicant. UWe do not find any substance in this
contention as these are only gquidelines as brought out by
the applicant and cannot be enforced as a matter of right.
It is for the competent authority to keép %hesa in view
and decide the quantum of punishment in each case depending
on the merits of the case. UWe therefore find no substance
in these pleadings.,

12, It is now a well settled legal position that

the imposition of punishment is the right of disciplinary
authority consistent with the gravity of the misconduct
imputed and the evidence in support thereof., High
Court/Tribunal in exercise of review power cannot
normally interfere with the punishment imposed,

Hon'ble Supreme Court in the case of Be.C.Chaturvedi

vs. Union of India, 1996(32) ATC 44 has laid doun

that interference with the punishment imposed

may be called for where it shocks the judicial

¢
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conscience. The scope of judicial revieu
with regard to quantum of punishment and
when the interference is called for has been

summed up in Para 18 of this.judgement as under ‘-

" 18, A review of the above legal position

would establish that the disciplinary
authority, and on appeal the appellate
authority, being fact=finding authorities
have exclusive power to consider the
evidence with a vieuw to maintain discipline,
They are invested with the discretion to
impose appropriate punishment keeping in
view the magnitude or gravity of the
misconduct. The High Court/Tribunal,

while exercising the pouer of judicial
review, cannot normally substitute its

own conclusion on penalty and impose

some other penalty. If the punishment
imposed by the disciplinary authority

or the appellate authority shocks the
conscience of the High Court/Tribunal,

it would appropriately mould the rellef
either directing the dlSClpllnary/appellate
authority to reconsider the penalty.ifposed,
or to shorten the litigation, it may itself,
in exceptional and rare cases, impase
approprlate punlshment with cogent reasons
in support thersof." :

Similar view has been expressed by the
Hon'ble Supreme Court in the recent judgement in
the case of Apparel Export Promotion Council vs,
A.K.Chopra, AIR 1999 SC 625, In the presnet case,
the charge against the applicant is of causing a
serious railway accident uhich resulted in derailment
of engine and 21 uégons and casuing injury to six
persons. lhe respondents have strongly opposed any
reviev of the punishment submitting that the applicant.

seriocus
has committed/misconduct bZ;VlOlatan of the gperating

@ e 16/‘



rules and causing a serious accident. After

cereful consideration of the facts of the case

and the charge levelled against the applicant,

we do not find that the punishment imposed shocks

the judicial conscience. There is no doubt that

the charge against the applicant is grave, The

same is also proved on his oun admission. Under

such a situation,:it is within the domain of competent
authority to impoée the punishment kszgig% into account
account the seriogsness of the accident caused by the
applicant and endangerihg the safety of railway operation,
The applicant has?made a plea for conversion of the
punishment into compulsory retirement. UWe find that

this plea had been made before the appellate authority

as well as revisién authority and this plea had not been
accepted by them keeping in vieuw the seriougfgcggﬁént
caused by the applicént. The applicant has not made out
any new grounds uﬁich persuade us to take a different vieu
that revieu of the punishment is called for. In our
considered vieu the punishment imposed does not shack the
judicial conscienée. Keeping in vieuw the law laid douwn
by the Hon'ble SUpreme Court as brought out above and the
sericusness of the charge levelled against the applicant,
we do not find any case for %ﬂvieu of the punishment or
give any direction to the appellate or ﬁevision authority
to review the punishment slready imposed.

@
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13. In the light of the above discussion,
we come to the conclusion that there is no merit
in the OA, and the same is accordingly dismissed.

No order as to costs. MFs 75195 ad 292(99 @?///
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