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CORAM ¢ Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri D.3.Bausja, Member (A)

Prabhakar Chandidas Deshpande,

C/o Prabhakar K.Joshi,

Rajput Buildina near Hotel Nandanvan
dtation Road, Aurangabad-431 005.

By Advocate Shri P.K.Joshi ' esos Ppplicant
v/s,

1« Union of India
’ through General Manager,

Sguth Central Railuay,
'Rail Nilayam'
Secunderabad, Aadhra Pradesh,

2. Divisional Railuax Manager,
and Disciplinary Authority,
Hyderabad Division,
Secunderabad, Andhra Pradesh,

By Advocate Shri 5.C.Dhauan +.« Respondents

CRDER

(Per: Shri D.5.Baueja, Member (A)

¢

The applicant while working as 3tation
Master at Basmat on South Central Railuay was issued
a chargesheet for major penalty on 27,11.1985 uith
the charge of misappropriation of station earning
of Rs,3,961/-, The applicant did not admit the
charge and therefore the enquiry was ordered, Based
on the findings of the enguiry report, the disciplinary
authority imposed a punishment of reduction to louwer
grade for a period of three years as per order dated
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3.9.1986. Thereafter, a notice was issued to the
applicant for enhancement of punishment and based

on the sama, the punishment of removal from service

was imposed., The appeal filed against the same uas
rejected but against the revision appeal, the penalty
was again modified restoring the punishment of reduction
to a2 louwer grade for a period of 3 years. The applicant
challenged this punishment through OA .ND.450/89, This
OA, was disposed of as per the order dated 30,8,1991
setting aside the impugned punishment order with the
liberty to the respondents te prnceadfgith the matter
afresh from the stage of supply of a copy of the enquiry
report and after giving him an opportunity of making{ii::;n

representation if he wishes so., Suhsequent to this, the

erSpondents proceeded further with the disciplinary

action and furnished the copy of the report to the
applicant on 14.4.,1992, The applicant submitted his
representation against the same. The show cause notice

was issued to the applicant on 15.7.1992 proposing

penalty of removal from service. The applicant represented
against the same and he was also given a personal hearing
by the disciplinary authority, The disciplinary authority
passed an order datesd 23,7.1987 imposing the punishment

of removal from service. The applicant preferred an

appeal against the same and the appeal was also rejected

as per the order dated 12.9.1993 of the appeiiate authority.
Feeling. aggrieved by this punishment, the present 0A,

has been filed on 21,12.1993 seeking the relief of

quashing the orders of the disciplinary and appellate

* 2 A »
authorities imposing punishment of removal from ssrvice.
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2. The applicant has advanced the following
grounds in challenging the impugned punishment

orders :- {a) The past‘seruice of the applicant

which is unblemished has not been taken intc
consideration hefore passing the impugned punishment
order. {b) The management has taken a revenge against

the applicant in imposing the punishment as on the
earlier occasion he had approached the Tribunal and

the Tribunal had quashed the punishment orders. (c)
Disciplinary authority was not the competent authority

to impose punis?gint of femoual from service:) as per

the extant rules¢Eha charge against the applicant does
not fall under the category under which the punishment
from removal or dismissal from seruicezio be imposed.

In other words, the punishment imbosed is shockingly
disproportionate to the alleged cha;ga. Qé) The chargse
against the applicant is not established as the applicant
had advised all concerned about the defective cash box
earlier and had besan following the matter with the concerned
authority for repair of the same, (tD In the earlier

proceedings, the revision authority had clearly recorded

- in his order that the applicant cannot bs held responsible

for misappropriation of the cash as it was a case of
loss of cash, Once such findings ﬁﬁﬁébean recorded
by higher authoritﬁll; the respondents cannot go back

on ‘the sdne.

3 The respondents have opposed the application
through uritten statement. The respondents at the outsst
have taken an objection that the application is pre=
mature as the applicant has not availed the departmental
remedy of revision application before approaching the
Tribunal, On merits, the respondents controvert all

the grounds taken by the applicant in challenging the
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impugned punishment ﬁrder stating that the
disciplinary proceedings have been held as

per the extant rules and punishment has been
imposed by the competent authority. The
respondents further submit that the chargei}

of mis-appropriation had been established in

the enquiry and since the charge is serious,

the punishment is not disproportionate to the
gravity of the chargs, It is further stated

that the disdiplinary authority and appellate
authorit& have passed their orders after consider-
ing all the aspects and giving a personal hearing
to the applicant to present his case. The respond-
ents, thersfore, plead that the application is

devoid of merits and deserves to be dismissed,

4., The applicant has not filed any rejoinder

reply in response to the wuritten statement,

5e We have heard the arguments of Shri P.K.Joshi,
learned counsel for the applicant and Shri 3.C.Chauan,
learned counsel for the respondents. The material

brought on record have also been carefully considered,

6. The grounds based on ‘which the punishment
orders have been challenged by the applicant have
been detailed in Para 2 above, These will be
deliberated upon to find out if any of the grounds
are valid and the punishment orders are vitiated

on account of the same, As regards the question of
maintainability of the O0A, raised by the respondents

due to the fact that applicant has approached the
Tribunal without availing the opportunity of revision %
appeal, we ars unable to agree with the contentioégaﬁathsf
respondents. The applicant has filed the present OA, gnly
after availing statutory provision of appeal and the OA,

can be entertained sven if the revision appeal had not been
made by the applicant,r Ez/
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T The first ground is that the punishment
order has been not imposed by the competent authority.
The applicant has not given any details in support

of this contention with regard to the compstent
authority who should have imposed the punishment

of removal from service. The respondents have
submitted that the Divisional Railway Manager is

the competent authority for the applicant and he

has acted as such and hence there is no infirmity

in the order. In the absence of any details from

the applicant, uwe have no reasons not to accept the
contention of the respondents and therefore Qétﬁzggof
the opinion that this ground of the applicant does
not hold good,

Be The second ground is that the past service
of the applicant which is unblamished has been not
taken into account for passing the impugned punish-
ment order, This contention is not tenable in view
of the fact that chargesheet had been issued with
specific chargei}and disciplinary proceedings uere
held in respect of the same, Whether the previous
record of the delinquent employee is good or bad

has no relevance when the punishment has been based
on a specific charge~sheet and the enquiry conducted

for the same. If at all any consideration has to be
R o

T A . . . i
.Qrﬁﬁﬁﬁgplle imposing the pumishment to the previous
Lran:wn

record, it is for the disciplinary authority to keep
the same in view. Such a ground cannot be taken in
assailing the impugned order and seeking judicial

interference for quashing ;Te same .,
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g, The third ground sf the applicant is

that the management has taken a revengse in

imposing the punishment order due to the fact

that he had challenged the previous punishment

arder before the Tribunal and the Tribunal had
quashed the impugned punishment order. Except

making this vague allegatian, the applicant has

not made any ualiduiégégéqéj‘;to support his
contention. The applicant has not named any
authority who has taken revenge for his agitating

the matter before the Tribunal challenging the
earlier punishment order., From the details furnished
by the either parties, ue gather{:;that both the
disciplinary authority as well a; appellate authority
araﬁi;i;iiﬁgt in both the punishment orders, Ue

aref/unable to appresciate any merit in this allegation

without any supporting material,

10, The fourth ground advanced is that as
per the rules laid down in the Railway Servants
(Discipline & Appeal) Rules, the charge lsvelled
against the applicant dges not fall under the
category which calls for imposing punishmentaéii;f
removal from service. Houever, on going through
the Railuay Servants (Discipline & Appeal) Rules,
we find that as per the guidelines, for serious

misconduct the penalty of removal fram service
"%

has been laid doun, ”ﬁn the present case, the

o

charge is serious as it pertains to mis-appropriation
therefore

- rr—— —

applicant makes a submission that imposing the
punishment of removal from service is not called

for the charge levelled against the applicant.
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11, The next ground taken by the applicant
is that the charge against the applicant is not
established as.the applicant had notified to the
concerned authorities about the defective cash
box due to which he was forced to keep the cash
arrising out of the station earnings with him,

N . been
He has also submitted that he had/repeatedly

-!Pllouing with the competent authority for

early ~repair of the cash box. The applicant
ha%}brought out number of documents to support

this contention. On going through the enqguiry
report, we find that as per the findings of the
enquiry officer, the charge of mis-appropriation

is established against the applicant on account of
several grounds, The contention raised by the
applicant in the OA. with regard to the defective
cash box should have been raised before the enquiry

officer and it was for the delingquent employee to

lead the necessary evidence before the snquiry

officer., In the judicial review, the scope 6ﬁ,iﬁﬁérference
is very N

/limited., The court or Tribunal is not to act as an

appellate &burt to go through the evidence and caome
e what have
to a different conclusion than /[ been arrived at by

the disciplinary authority, In this connection,

reference is made to the Hon'ble Supreme Court in
their recent judgements :- (a) Union of India & Ors,
vs, A.Nagamalleshuwar Rao, 1998 SCC (L&5) 363, (b)
Union of India & Ors. vs, B-K-Sriv;stava, 1998(1)
S.C. SLI 75, Keeping in vieu what is held by Hon'ble
Supreme Court, we are not inclined to go into the
contentions raised by the applicant with regard to
the findings of the enquiry officer which call for

reappreciation of the evidence. In view of this, théﬁb

consideration,

fﬁgrﬁuqd:_;:raisad by the ?@flicant does not merit
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124 The sixth ground of the applicant is
that in the earlier proceedings,the revision
authority had clearly recorded the findings

that the applicant cannot be held responsible

for misappropriation of the cash as the cash

had been lost by him. The applicant has also
pleaded that once such findings have been recorded
by the higher authority, the present disciplinary
and appellate authority cannot go back on the same
and record different findings., Keeping the facts
of the case in visu, we are unahle to endorse the
cantention of the applicant, The applicant had
challenged the earlier punishment order and the
same was quashed as there was infirmity in the
disciplinary proceedings due to non=-supply of the
copy of the enqguiry report before imposing the

L

punishment, The respondents were given Eibert¥
to proceed further with the disciplinary procééﬁings
from the stage of furnishing a copy of the report to

the applicant, UWith this decision in the earlier OA,,
the earliesr orders of all the authorities get set aside
and the fresh orders are required to be passed by the
concerned authorities after furnishing the enquiry
report to the applicant and considering his defence
against the same, The disciplinary authority and

the appellate authority are required to pass fresh
ordsnsggﬁ?ying their mind uithou% looking to the

earlier nrders.nﬂghe applicant's stand is that the
earlier findings shouldg%ig?iland the respondents

should stick to the same,/in that case, the applicant
'should have not challenged the punishment order of the
revision authority. In the present case, ue[iiié}:;fjjp
that the disciplinary aﬁthority as well as appellate

authority are different T;om two authorities who haE;)

es 3/
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garlier passed the orders, They have passed
recent orders accepting the findings of the
gnquiry officer andigo not find any infirmity
in the same. In this vieu of the matter, we

are unable to appreciate any merit in this

ground.

1%, The last plea of the applicant and on

which the applicant's counsel emphatically argued

is that the punishment imposed is shockingly

disproportionate to the charge. As held by their

Lordships of Hon'ble Suprems Court in the case of

Govt, of AWP. ys, B.Ashok Kumar, 1997 3SCC (L&S) 1215,

the imposition of penalty consistent uwith the

magnitude of misconduct and evidence in support

thereof is a right of a disciplinary authority.

It is further held by the Hon‘'ble Supreme Court

in the case of B.C.Chaturvedi vs, Union of India

& Ors., (1996) 32 ATC 44, that High Court/Tribunal

in exercise of review pouer cannot Qéi@glly interfere

with the punishment imposed excepgzgtlshocks the

judicial conscience. Even in such‘@aj?éfg,tha matter

should be directed to the authority to reconsider

the punishment imposed and in very exceptional casas,

the punishment could be moulded by the High Court/Tribunal.,

In the present case, the chargesheet was issued to the

applicant for misappropriation of the station garnings

which was public money.ﬁs per tﬁe findings of the

enquiry officer, the chafge is proved against the

applicant. The charge is very grave as it involves

misappropriation of public fund and therefore the

punishment imposed, in ocur opinion, does not shocks

the judicial conscisnce. In view of this, we do not

find any ground to direct the appellate aythority to

reconsider the punishment or to mould the punishment.
¢
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14, In the result of the above deliberations,

we find that15§§§ of the grounds taken by the

applicant in challenging the impugned punishment

orders have any merit so as to vitiate the

disciplinary proceedings and the punishment

imposed based on the same. The OA, therefore

lacks merits and the same iSQ;;;;;EE;Ely dismissed,
e _f-ﬂ-"

=

No orders as to costs.
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