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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAIL

0A.ND, 397/94
Dipainsed_ snis th g’“’“‘ m of Jimy 1998

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri P.P.Srivastava, Member (a)

Bensi Rambhau.Chame

T Y

Bi“ﬁavecate“ﬁhrﬁfkfc.ﬁbbyankar eee MARpplicant

1% Union of Indis
through the Secretary,
Deptts of Telecommunications,
Ministry of Communications
Sanchar Bhaven, 20 Ashoka Road,
New Delhi. _

2. The Chairman
Deptt. of Telecommunications,
Sanchar Bhavan, New Delhi.

3, The Senior Deputy Dirsctor General,
(Building and Works) Civil Wing,
Sanchar Bhavan, Neu Delhi,

4, The Chief Enginesr (Civil),
Telecom West Zone,
Sion Post Office Bld,IIl Floor,
Sion, Bombay.

5, Shri K.V.Srinivasan,
Executive Engineer,
Telecom Civil Uivision
K.S.H.B.Building, 6th Floor,
Pumampilly Nagar,
Ernakulam, Cochin=-682 016,

By Advocate Shri Ve3e.Masurkar ¢ss Respondents
COG QS"OCO
ORDER

(Per: Shri P.P.Srivastava,Member (A)

The applicant joined the Telecom Department
in 1963 as Section Officer., He was promoted as
Assistant Engineer on adhoc basis which was regularised
on 20.3.,1978 and the regularisation was effective
fram 17+4.1972. The private respondent No. 5 was

postad as Assistant Engineer on adhoc basis on 98,1972
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and regularised w.d.f. 9.8,1972 by orders passed

on 20.3.1978, The applicent's case is that he is
senior to Respondent No. 5§ in the seniority list of
Agsistant Engineers and has been shoun senior in the
seniority list, The applicant has further brought

out that as{)a result of various Tribunals judgement
the senjiority list was revised amd the fipal seniority
list was published on 11,5.1993, In that list private
Respondent No., S has besn shown at Sr,.No, 97 while

the applicant is at Sr.Mo. 94, Therefore, the
applicant is clearly senior to Respondent No, 5.

Again in the seniority list dated 100121993 the
applicant was at Sr.No, 119 whils the private
Respondent No, 5 was at Sr.No, 131, Thus, it will

be seen that private respondent No, 5 is always

junior to the applicanty

2 The applicant learnt that Respondent No, 5
was promoted as Executive Enginser from 1978 ignoring
the claim of the applicant., The applicant has claimed
that this promotion of Respondent No, 5 was malafide
discriminatibn against the applicant and héncs he has
approached this Tribunal through the present OA, and

has sought the relief for directing the efficial
respondents, i.a Respondents No, 1 to 4 toiig:Ote him to
next higher post of Executive Engineer when his

junior, i.8. private Respondent No, 5 was promoted

on adhoc or rsgular basis as Executive Engineer,

The applicant has also prayed that the official |
respondents be directed to fix the pay of the

applicant on the basis of such retrospective promotion
so that applicant's pay shall at no point of time be
less that that of his junior K.V.Srinivasan,thi Respondent

No. 5. The applicant has also claimed payment of all
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consequent arrsars arising out of such fixation.

The other prayer concerning transfer of the applicant
to a distant station outside the state has not been
pressed by the applicant at the time of hearingy

s The respondents have filed a reply,

Firstly, the respondents have taken a legal ground
that the private Respondent No, 5 was promoted in
1978. In terms of Section 21(2)(a) of the Adminis-
trative Tribunal Act, 1985 an application against

en order made before three years immediately preceeding
the setting up{lof the CAT is not only time barred, but
also this Tribunal has no jurisdiction to try and
entertain | this application. The respondents

have also brought out that the cause of action

arose in the year 1978 when private respondent)

and others were promoted from time to time and the
applicant cannot take the plea that he did not know
the position of Respondent No¢ 5 earliery Therefors,
the respondents have taken the ground that the
application ie also barred by delay and laches,
The respondents have further brought ocut that

prior to the issue of the seniority list in 1987,
(pots) in the grade of Executive Engineer were required
to be filled in due to expansion of cadre, therefors,
it was decided to promote AEs who had put in 6 years
working experience in the grade and had passed the
departmental examimation, in the order of their

seniority. Respondent No, 5 K.3rinivasan had fulfilled

' all the requirements and therefore he was one of the

promotees on adhoc basis in 1978, It is also brought
out by the respondents that some of the senior officers
could not be promotad to the Executive Enginser grade

because of their in_eligibility as they did mot fulfill

B e 4/"



$ 4 ¢

the condition for adhoc promotion, The

regular promotion could not bs considersd

becauss the seniority list has not been

finalised and there were court cases conesrning
the seniority list. The efficial respondents
have further brought out thgt private respondent :
Nos 5 had fulfilled all the conditions prescribed
for promotion and that his adhoc promotion was
known to all the officers concerned including

the applicant and the applicant cennot pFetend ignorance
[gggugroaotion after a period of 16 mqnths}fi;;;
respondents have also brought out that the applicant

has challenged his promotionm in another O0A,NG.1208/92
and prior to the issue of seniority list of AEs in
December, 1993, In that OA, in the year 1992 he could
havechallenged his adhoc promotion of Executive Enginesr
which he did not do so and therefors he cannot challenge

it mow in another OA, with reference teo private Respondent

No, 5 who was promoted way back in 1978.

¢ As far as merit is concerned, the respondent
administration has brought out that the adkoc promotions
wers required to be made in the ex=igencies of service
and no stepping up cen boe granted on thae basis of adhoc
promotion which has been upheld by the Hon'ble Supreme
Court in their decision reported in the case of Union
of India vs, R.3waminathan , 1997 (2) S.C.SLJ 387,

5. We have heard both the parties, Learned
counsel for the applicant has argued that the applicant
vaited for the finalisation of the seniority list before
challenging the promotion of Respondent No. 5 and he

wvas not aware of the promotion of Respondent No, 5 and
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when he came to know about adhoc promotion of
RaSpendont Nos 5 as Executive Engimser from 1978
aPter perusing the 1993 seniority list, he has
challenged the semiority and, therefore,.there

is no delay and laches as far as limitation is
concerned. Non(promotion of the applicant is a
continuing process and he is continuouely suffering
angd therafore it shculd be treated as continuing
cause of action and only question of arrears would
be decided on the basis of limitation but the claim
of the applicant cannot be ignored on the ground of

limitation,

6 As far as the merit of the case is concerned,
the lds counsel for the applicant has arguad that the
applicant should have been promqtad before the Respon-
dent No, 5 as he is senior in all the seniority list

as has been shown by him in the 0A, which fact has

not been disputed by the respondent administration.
Ignoring the claim of the applicant,therefore, cannot
be justifiad and he is entitled to promotion from the
date his jumior, i.e. Respondent No. 5 was promoted,

The 1d. counsel for the applicant has further argued

~ that although the promotien has besn called on adhoc

basis, but in fact it has been continued for long and
therefore cannot be called adhec promotion at least
for the purpose of granting of pay with referencs to

his juniors,

7. Learned counsel for the respondents has
argued that the claim of the applicant besides being
barred by limitation, also suffers from delay and
laches. This Tribunal has no jurisdiction as the

o; 5/’

™



$ 6 ¢

claim of the applicant has arisen in 1978 and

since the Tribunal can da@ii@ith the cases 3 years

prior to its formation in 1985, the Tribunal has no
jurisdiction in this case. As far as merit is concerned,
1d. counsel for the respondents has argued that the
issus of stepping up of pay in the case of adhoc
prometiné stands fPinally settled in terme of the

Hon'ble Supreme Court judgement quoted above in the

case of Union of India vs, R.Swaminathan, 1997(2) S.C.

also brought to the notice of the Tribunal a Full
Bench decision in the case of B.lL.Somayajulu & Ors,
vs. The Telecom Commission & Ors, reported in 1997(1)
A.Tele po 1, wherein the Full Bench has decided that
"2 claim for stepping up can be made only on the basis
of é&}egal right and not on pervasive notions of equity
or equality, unrelated to the context of statutery lau."
In Para 5 the Full Bench has observed as under ie

"6, To our mind, svery claim must

be based on an enforceable legal right.

R right arises by conferment, not by)

comparison. Broad notions of equity

cannot be equated or assimiliated to

legal rights, There is also the

further question whether the Tribunal

can exercise a jurisdiction im equity,

We are inclined to think that a jurise

diction in equity dees mot inhere in

the Tribunal,"
Learned counsel for the respondents has argued that
in view of the clear position of the law laid doun
by the Full Bench, the applicant is not entitled to
any stepping up of pay as he has not been able to
bring out any rule or law under which he is entitled.
In fact, under the rules for upgradationm, the applicant's

claim is not sustainable.
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8 After hearing both the parties, we

are of the visw that since Respondent No, 5

was promoted on adhoc basis in the exigency

of service, the claim of the applicant was not

coversd by ths rules as thers is no provision of
granting stepping up of pay when the junier is

promoted on adhoc basis, This issue stands finalised

in terms of the Hon'blalsuprema Court decision in the
case of Union of India vs, R.Waminathan, The case is
also covered by the Full Bench judgement as quoted above.
ARs far as delay is concerned, we are of the visu that
the private Respondent No. 5 was promoted in 1978 and
the applicant has ample opportunity to come to the
Tribunal on the basis of seniority list and could have
sought legal remedy before, He has come in 1994, uhich,
in our opinion, is barred by not only limitation but
also by delay and laches, On this ground alse we do

not find any merit in the OA; We are not considering
the issue concerning juri@ﬂiction as we have decided

the case on merit,

9, In the result, the OA, is dismissed.

g;Thara will be no orders as to costs.

(P.P.SRIVASTAVA) (R G VAIDYANATHA)

MEMBER (A) VICE CHAIRMAN

mrj.



