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BEFORE ;QE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

BA.NC, 802794

this thel3 day of B2len-bevqggs

CORAM: Hon'ble Shri P.P.Srivastava, Member (A)

Réghunath Nathoo Bari
C/o Shri H.A.Sauant,
| BBA, 6/44, Unnat Nagar No.1,
| M«G.Road, Goregaon (W),
{ Bombay=-400 062,
By Advocate Shri He.A.Sauant ess Applicant
v/S,
1. Union of India ‘
through the General Manager,
Central Railway Headguarters
Office, Bombay V.T.,Bombay.
2., The Chief Security Commissioner,
Central Railuay Headquarters Office,
Bombay V.T., Bombay.

" 3. The Secretary, Ministry of Railuways,
Railway Board, Rail Bhavan, New Delhi,

By Advocate Shri 3.C.Ohauan
CeGeSeCoe oes HRespondents

ORDER

(Per: Shri P.P.Srivastava, Member (A)

The applicant was working in the R.P.F.
Department of Central Railuay. He unfortunately
met with an accident on 13.8.1975 and sustained
a grievous injury on his left hand. He uas,
therefore, treated in the hospital as 'Injured
on dutygp(leno from 13841975 to 20.4.1977.
Thereafter, the applicant was found unfit to
carryout his duties in his original posti¥:j

A
but was found fit for category B=l whers he

was not to use his left hand which was injured
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due to grievous injury. Thus, the applicant
was found fit»for,é@te:native_jnb in Category
B-I. The applicant was, therefore,  granted
whatever leave was due to him and ultimately
was granted six months extra-ordinary leave
from 152541977 to 14.,11,1977 within uhich
period altetnative job was to be found. Since
the department could not find any suitable job
for the applicant, the applicant's services

were terminated by order dated 15.11,1977,

2. | The applicant, however, was offered an
alternative job as a Peon in the F;A; & C;A;U.
office. Houever, the applicant could not be
engaged as his services have already been
terminated on 15.11.1977. The applicant could
have been absorbed only if a special permission
wvas obtained for reléxing the rules, According

to the respondents the special permission was

. obtained from the Railuay Board only in the ysar

1986, i.o. after about 9 years. The applicant
was thereafter offered a job and after serving
the new dspartment, he retired in the year 1993,
In this OA, the applicant has sought relief that
the period between 15,11.1977 to 1.9.1986 should

be counted For%@ualifying service.

36 The learned counsel for the applicant
has argued that the question of less payment of

pension is a continuing cause of action and the
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question of limitation would not apply and
that the relief can be granted from the

appropriate date after the OA, has been filed,

4, The learned counsel for the respondents
has argued that the matter pertains to the ysar
1986 and is hopelessly barred by limitation. If
the applicant had any grievance for the period
from 15.1151377 to 1:9.1986, he should have
approachsd well in time and the case of the
applicant cannot be entertained as ﬂg suffers
from latches and is hopelessly barred by the

law of limitationd

5. The learned counsel for the respondents

has also argued that the question of permitting

| extra-ordinary leave to be counted for the purpose

of qualifying service has not been provided inthe
rules and on this count also the applicant is not
entitled to count the service from 1977 to 1986
for the purpose of qualifying service.

i

6o Although this is a case uhereih the
applicant has sufferred because of the criminal
negligent reéulting in the delay for about 9 years
in the case of the applicant being offerea a job,
but the law of limitation is squarely against the
applicant and cannot be over=looked in this case

as the cause of action aross during 1977 to 1986.
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This cannot be treated as continuing cause of

action,

7% The application, therefore, fails on
the point of limitation, The OAy is dismissed

with no order as to the costs,
f /

i d y\/\ _/"")
(P.P.SRIVASTAVA)
MEMBER (A)

mrj .



CENTRAL ADMINISTRATIVE TRIBUNAL,
BOMBAY BENCH, MUMBAI,

D'a.te of decision : ZQ‘C" \Q,e NY

Original Applicatioﬁ No.802/1994

L

Raghunath Nathoo Bari - Applicant.
(By Advocate Shri S.N.Pillai) '

Versus

Union of India & Anr. : ' - Respondents.
(By Advocate Shri R.R.Shetty)

Coram:

'HON'BLE SHRI A.J.ROHEE, MEMBER (J)
HON'BLE MS.B.BHAMATHI, MEMBER (A)

wéf To be referred to the Reporters or

not?
&/( )  Library. :
/(c)  To be uploaded or not?

9 - | %
o | (Ms.B.BQAATHI)

MEMBER (A)



1 . OA No.802/1994

'CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH.

ORIGINAL APPLICATION No. 802 OF 1994

f- JJQJ; this thewdday of AMSBL , 2015
) ’ ' )

CORAM: HON'BLE SHRI ARVIND JAYRAﬁ ROHEE, MEMBER (J),
HON'BLE MS. B.BHAMATHI, MEMBER (A). ' : .

Raghunath Nathoo Bari,

At Post Utkheda,

Taluka : Raver, Distt. Jalgaon,

Maharashtra State.

C/o. Shri H.A.Sawant, L.L.M.,

DBA, 6/44, Unnat Nagar No.l,

M.G.Road, Goregaon (W), ,
Mumbai-400062. ce ‘Applicant
(By Advocate Shri S.N.Pillai) ’

VERSUS

1. Union of India - :
' Through The General Manager,
Headquarters Office,
Bombay V.T.,
‘Bombay-400001. -
2. The Chief Security
Commissioner,
Central Railway,
Headguarters Office,
Bombay V.T.,
Bombay-400001. -
3. The Secretary,
Ministry of Railways,
Railway Board, o
Rail Bhavan, ,
New Delhi. - ... Respondents
(By Advocate Shri R.R.Shetty) ' s

(Reserved on 8.4.2015)

ORDER
Per: Ms. B.Bhamathi, Member (Administrative)

This O.A. has been filed by the applicénts under -
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Section 19 of the Administrative Tribunals Act, 1985
seeking for the following reliefs :-

“8(a) - that this Hon'ble Tribunal may bé‘pleased to
order and direct the Respondents to fix the
Applicant's monthly Pension as per rules counting the
period of extra-ordinary leave sanction to him from
15.5.1977 to 14.11.1977 and 15.11.1977 to 1.9.1986 as
.admissible according to rules; '

8 (aa) that this Honourable Tribunal may be pleased
to order and -direct the respondents to fix the
applicant's monthly pension as per rules and also to
pay wages for the period from 15.5.1977 to 1.9.198¢,
- for which period he was not given alternate
.employment, eventhough a vacancy was there as per'
records and correspondence of the. respondents.

8 (b) that .this Hon'ble Tribunal may be pleased to
issue direction/order to the Respondents ta pay the
arrears of the pension amount, based on the correct
fixation of pension; : )

8(c) that this Hon'ble Tribunal may be pleased to
issue direction/order to the Respondents to effect the
payment of the correct commutative value of pension
and all other consequential benefits;

S(d) that such other and further order or orders be
passed as the nature and circumstances of the case may
require; ’

8(e) that the costs of this Applicationvbe provided

. for.

Pleadings in the OA

2. The applicant's case 1is that he was working as

-

Rakshék in RPF Department from 10.5.1957. On 13.8.1975,
while on duty, he sustained grievous injury to his left
hand. = He was admitted in the Railway Hospital for
treatment and certified as “Injﬁred on duty” (IOD) by the
Competent Medical Authority for the period 13.8.1975 to

20.4.1977.
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‘2.1 He was assessed by the Medical Board as fit in
CategorynB—l, but it was a ﬁost in Categbry B-1 where he
would not be required to use his left hand. The medical
certificate Qas issued on 20.4.1977. | ﬁe was then
granted 24 days HPL w.e.f. 21.4.1977 to 14,5,1977, and
‘ﬁhen six nmnthé extra-ordinary leave from 15.5.1977 to
14.11.1977; while a sgitable altérnative job was to be
found under Rules.
2.2 When he approached the :espoﬁdents for duties as
.recommendedvno.alternate job for applicant could be found
within the prescribed period. Being without any source -
of income, tﬂe applicant requested'cﬁief Medical Offic;r
for hié medical re-examination 1in oraer tb éllow him to
resume his duties. As per Rules,'when an employee is de-
categorized, he 1is given an alternéte job. The applicant
- states that he was not given an alternate job-éven whén
he was fit to do an alternate job, which may not require
the use_of his left hand. On thé other hand, alternate
jobs have beeﬁ provided to a number of decateg§rized
employeés for work éf sedentary nature.
2.3 On 16.11.1977 his servicei was terminated w.e.f.
15.11.1977 on the ground that thé respdndents could not
fiﬁd an.alternate employment and the settlement dues were
paid to him. on 17.11.1977 the FA &CAO informed the RPF
.that a post was évailable with them'and that applicant

can be posted in the Departmént-'as a Peon subjéct‘ to

N\
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following conditions :-

“i) The employee has to accept'bottom scniority;
ii) 'Since the employee is ‘working in higher grade,
i.e. Rs.225-308/- (RS) he has to give

declaration that he is prepared to work in
lower grade, i.e. Rs.196-232/-(RS)”

2.4. The applicant accepted the  above referred
ccnditions as “there wefe no alternative. But, the FA &
CAO did not, 'eventually, accept his application as his
services had been teiminated. HoWever, FA & CAQ office
requested the department to obtain perﬁission of thé
General Manager to extend the extra—crdinary leave in
order to.accept-the application‘cf the appliCant;

2.5 The Chief Security Officer (CSO) office referred
the matter to the Chief Personnel Officer (CPO) for
ccnveying sanction of the General Manager asfper\aboye
request of .thé FA & CAO. for extending extra-ordinary
leave of the applicant . for the period from 15.11.1977
till date of termination .i.é. till the date | of
resumption cf duty. The CPO advised the CSO to absorb
the'applicant as peon in the FA & CAO departmeﬁt. The
- CSO thec réqUestéd the Railway Bcard to grant EOL beyond
six months from 15.11.1977 with the concurrence of FA &
CA_Q.

2.6  Vide letter dt. 24.10.1986 the Railway Board

communicated the President's sanction of EOQOL in favour of

the applicaht from 15.11.1977 to 1.9.1986 as a .special

N,
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case in relaxation of rules and his absence from
13.8.1975 has been treated as follows :-
-.“13.8.1974 )

to | ) "Medical leave “IOD” case
20.4.1977 )

21.4.1977 ' )
to ) Half Pay Leave
14.5.1977 )

15.5.1977 )
to } as Extra-ordinary Leave.
01.9.1986 ‘ ) : o

2.7 In pursuance of Ehe above sanétion, applicant was
absofbed, treating the period as continuous éervice,'and
posted viz.HAMAL‘a(Peon)- in the scale of Rsll96—232/4
(RS) w.e.f. 2.9.1986 in the DIG'S office against an
existing vacancy vide order dt; 2.9.1986 and CéCFs order
dt. 7.12.1987. -Apbiicant submitted his repreéehtation on
| 3lilO.l988 and 3.1.1989 for éonsideration  of his dues
viz. salary, increments, arrears.between 1977 and 1986.
- Applicant ;etired on-.31.7.l993, still wvide lette£ dt.
24.1.1994 he represeﬁﬁed, wherein he also .sought full
pension and gratuity.and for treating thg said period as
qualifying service.'vBut'when this was'nof'responded to,
he filed OA 802/1994 before the Tribunal on 4.7.1994.

2.8 The appliéant.being posted aé Junior clerk w.e;f.
 8.12.1989 in.the scale of Rs.950-1500, oﬁ the basis of
last 10 months Average pay which comes to Rs.lO,6OO
divided by 10 =.i066/—. Sinée the em?loyee has éompleted

33 years of servibe the pensioh will be 50% of the basic

o
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pay i.e. Rs.532/-. The commutation value being 1/3 of
'thevbaéic Penéion-would’be Rs.177/—-and_therefore balance
monthly pension would be Rs;356/— instead of ‘Rs.270/-
p.m. 'Applicant was paid Commutation Value of
Rs.16,320/— instead. of  Rs.22;212/— admissible to him._
Based on the last' pay drawn i.e. Rs.1070/- p.m., the
applicant would be entitled to DCRG amounting- to
'Rs.27,655/- whereas he was paid Gratuity of Rs.13,375/-. |
2.9 This Tribunal diémisSed the OA'cﬁ1-the ground of
limiéation vide order dt. .13.12.1996. The_.Review
Petition was also dismissed in limine by the Tribunal.
The applicant-then approachéd the Hon'ble High Court of
Judicature at'Bombay by way of Writ.Petiﬁion No.2399 of
1998. The Hon'ble High Court observéd that as the cause
~0of action fpr claiming pens;onary benéfits'.is always
continuing, this Tribunal should have also chsidéréd the
" claim of ;pplicant on merits. " The 'Hon'blév High Court
quashed and set aside the order treating all points_;as
kept open'. ‘

2.10 As per Rule 304 read with 522 and note below R—i,

it was mandafory bn:the part of Railway Administratibn to
provide altérnat?vjob within six months fromﬂfhe date of
‘his fitness being an “IOD” _casé.v_ Rule 304 reads as
jollows P- |

Y during the period of leave so granted such a Railway
servant must be offered some alternate employment on
reasonable emolurents  having regards to his former
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employment”;

2.11 In view of the above, it is clear that the
appliéant remainéd without a job from"éi.4.l977 Nto
1.9.1986 i.e. about 9 years for none of his fault and on
accQunt of administrative delay. _Had‘he'been'prdvided
alternate Jjob in 1977 ‘aécording to the mandatory_
provisions hé would have been in Service:’ But, because
of non-absorption he . has been allowed 'to suffer
extraordinary mbpetary'loss and mentai agony arisihg from
delayed action.. The Railway Board, in fact, took almost
7 years to decide_the'case of Extra-ordinary Leave. If
the applicgnt was provided alternate ~employment Vin
accordance with rules, such_a situatioﬁ wéuld nOt arisen.
Thé delay has resulted in the fsaid period not being
covered for the purpose of counting qualified service.
Hence, the -applicant's pension has been fixed wrongly
leading to civil consequence arising mainly from the |
fault\of the administration. Fﬁrther, he was working as
HRK in the higher grade in the séale of Rs. 225-308/-
(RS), whereas he accepted‘léwer grade in the scale of
Rs.196-232/- as a Peon i.e. from present grade of Rs.8'25.~
1200/- to Rs.750—940/— (RP) merely’ because 'hé. was' nof
provided an employment. |

2.12 The Rules regarding counting -of leave on medical
certificate as gqualified service are contained -in the

Pension _Rules. In this connection, the appliéant has

¥
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relied upon the Judgment in Narender Kumar Chandla vs
Haryana on 4 February, 1994 {1995 AIR 519}.

Reply of Respondents.

3. The respondents, 1in reply submit- fhat' the
applicant was granted leave df 24 days APLA w.e.f.
21.4.1977 to 14.5.1977Vand_thereéfter six months EOL from
15.5.1977 to 14.11.1977 as per rules vith a view to find
suitable employment, but alternate employment was‘ not
available'within the preécribed period. 'Henbe, they haq
I}b 'option but to terminate his services byv letter dt.
15.11.1977 after paying all vhis dueé aé pef rules.
Respondents héve_denied that tﬁey were ever bound to give
him alternate job. In any case, sinde no alterhate job‘
was available:terminatién of services cannot be termed as
illegai. |
3.1 Howevér,'it was only after termination of service,
the respondents received intimation from FA & CAO_thét
the aﬁplicant could be absorbed ¥n the department as a
Peon and he was advised to contact the of?ice of FA &i
CAO. - But. as’ he " had already been terminated, the
applicént could not be absotbed.by the 6ffice éf fhe FA & -
CAO as pei rules.

3.2 It is in this qéntext‘and in support of applicant
that the respondents moved a proposal‘ ﬁo the Railway

Board to extend the périod of EOL beyond six months by

~relaxing the rules after obtaining due sanction of

Q¢
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 President.conveyed vide letter dt. 24.10.1986‘to treat
the period from 15.11.1977 to i.9.l986 as EOL. This was
done aé a Spécial case iﬁ relaxation of thel'rules.
However, the. éaid. order did not ;provide that the. sqid
period should be counted towards qualifying service,for,
the purpose Qf pensionary benefits. _The aforesaid order:
only provided that the said period be ﬁreatedvas EOL in
order to regularize absence and to treat his service as
continuing service not to give break in service and to
‘providé an altérnative - job which had by then become
available. Tﬁé' said period was not sanctioned and
granted to be treated to cover} for the purpose of
granting pensionary benefits. The feépondents action is
fherefore ﬁeitﬁer‘ arbitrary .hor unconstitutional. In
fact, they have provided alternaté job after relaxation
of the rules.- The respbndents havé justifiéd‘caléulation

of pension, DCRG andvcommﬁtétion value on the basis of

qualifying service so arrived at. ‘The same-had been paid

in time.
Rejoinder by”applicant'(pie-remand),' s
4. The applicant filed a rejoinder, to explain that

there was no delay (although né delay} condonatin .was
formally-filed by way of Misq. Application). He sﬁbmits
that he filed é represen£ation in 1988, 1989, but they
wefe ‘ndt re§ponded‘ to. He could "have represented

regarding pensionary benefits only after PPO was issued
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on 5.8.1993 aftér his retirement, which he did in 1994.
fhe cause -0f action startsvfrom then, i.e. when he first
came to know that the_periéd-betweeh 1977 to)1986_had not
_been inclﬁded/countéd as qualiinng service. He filed
the OA without any deléy in 1994, whén no response waé
forthdoming. |
4.1 | Even in this OA, thé departmént filed_reply after
repeated ordeﬁs of the Tribunél, after 2 &éars{i.e. on
- 3:6.1996. This'was delay on the part of réspondents.
4.2 Even though the information regérding'availability
of job with FA & CAO was made known to théﬁ in 1977, it
was repo?ted to the.Railway Board only in 1979 after 2
years. Thefeaftér, the departmeﬁt'did not take any steps
for 7 long“yearél | Again, there was vca}lous neglect
'resulting.in delay; |
4.3 The CPO clarified vide his letter dt. 17.2.1978
adviéed the emploYee»can be absorbed in the service after
6Vmonths;. Still no action was taken. |
4.4 The final.settlement;Was made on 27.3.1980, while
it was known that a vacancy existed éhd.even When Bbafd
had been approéched. The settlément was done QithoUt
reference tb the above facts.and circumstanceé.
4,51 Although he convéyed hiS‘willingnéss for Hamal’s
post on 20.5;1982} the CSO after 3 months‘regrettedvthaf
iti was .more:' than 5 years ffom the date of

decategorization from 20.4.1977. Hénce/ his absorption

3
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.was fejected, even though absorption was'mandétory as per
provisions of Chapter XIII of IREM Vol.TI. ' Theré was
édministrative deléy in fhis respect also.
4.6 For Cléés‘III & Class Iv the GM is éompetent to
sanction EOL less than 5 years and for period beyond that
the President has to be moved for approval. Had they not’
delayed admiﬁistrative action, the proposal would not
have needed to Dbe sent for Presidential approval,
inasmuch as, due to non appliéation‘of ﬁind, the GM whg
'is the competent authority was not approached in time for
sanction of léave, which was then below the b5 year
period.
4.7 The respondent did nbt reply to the applicént’s
represéntation dt. 31.10.1988' addressed to the GM for
full payment of salary. Instead they sent the case to
the Presiéént. After receiving the reply they should
have referred back to the President fo# orders to clarify
if the said regularized .period should have been
considered for purpose of pensionary benefits or for
qualifying,service. They simply assumed it was ndt.
4.8 The Railway Board's ‘reply to ,thé' CSO's letter on
24.10.1986 after the reference was made on 10.7.1979 1i.e.
after 7 years again showed inérdinate administrative delay.
4.9 Even in éase of wilful absence from duty, though

not covered by grant of leave, it will not entail loss of

lien. The period of absence ndt covered by grant of

Qe
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leave is treated as ‘dies hon' for all  purposes"viz.-
increment; leaye and pehsion; Such absence withoﬁt léave
where it staﬁds in isolation and not in contihuation of
any authorised leave 6f absence, .will- coﬂstitute an
interruption of service for the purpose ofAtéénsion;
Unless_sanctionind.authority exercises ité powerAto treat
the leave without ailbﬁance the entirevpaét'service-will
Astanq forfeited. Thejapplicant states and gubmit that,. in
his case, the Pfesi&ent of India ﬁas considered his case
specialiy' and rqles have been relaxed. It ‘is not
spécifically'stated that the period wi;l nof be counted
for the purpbée"of pension and therefore the 'negative \
interpretation by the -respondent is totally wrong.. .Thé
Vperiod sanctioned beyond 5 years will have to be countéd
for the purpose ofvﬁensionf

4.10 Since the respondehts have -Qiolated Rule  2665
'IREM,‘the pensioﬁ and.gratuity is to be coﬁnted on the
same scale as and when he wa; declared unfit so thét he
should be cgmpenéated to‘ some extent. '(Para ~15)
N.Jannathan v. Union of India {1989 4 SLJ 260}.

4.11 RelYing on the Judgment 'ih the' case of
R.S.éramopadhya v. Union ;f India {1988 8 ATC 8Q4 (Goa)};
qthe, applicant has contended that when vacancy was
available and thevapplicant was advised accbrdingly then,
absorbing him after sevéral:years ié bad in‘law, as he ié

deemed to have been absorbed on the date when the vacancy

Y
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was available.
4.12 While calculating the-qualifying service, Rule 1228,
1230, 1231 and 1234 of Indian Railway Administration and
Finance Code has nbt’been,followed. The code lays down fhe
detailed procedure. The applican? relies on the.’case of
P,b.Simon v. Union of India {1996 33 ATC 436}.
4.13 As per Railway Board Cifcular'dt. 11.4.1988 it 1is
mandatory that ﬁedically decategorised staff should.-be‘
abso}béd in suitable alternative posts in a regular cadre
only. Further,.the'Railway Board Circular dt. 18.1.1989 has
ordered that in <case no suitable poSt‘ to accommodaté is
available then they éhould consider ‘for absorpti§n in
altérnative posts. in ‘any other department within fhe
framework of provisions 'contained in Chapterl XXVI of the
vIREM. | | |
4.14 The jbb was available few days after termination
order was 1issued. This could have been easily avoidedjif
they had exercised due diligence 1in looking for an
.altérnative-job. Further, the resﬁondents should have
cancelléd the termination order, such action being
withi;. G.M's ‘power énd absorbed him, but Violated_
‘mandatory provisions laid down by the Board and did not
considér fhe‘ welfare of the employée and went into
correspondence and red-tapism.

Delay coﬁdonation appliéation by applicént (post-

remand ,
5. The applicant has now filed MA no: 347/2015 for
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" delay condonation. after the matter has been remanded by
the Hon'ble High Court to fhis Tribunal.

5.1 He hasrsubmitted that the pleadings in the OA and
averments in the rejoinder clearly show tnatm the
respondents did not take any qoncrete stens to proVide an
alternative .employment to the applicant and _terminated
his servines.on the ground that alternate empldyment was ,
'not available even though‘Vacannies were available thén.
Communication dt. 17.11.1077 is a concrete.proof that the
vacancy was availéble; However, he was givén.alternative
~employment oniy in 1986. -

5.2 He made representations in 1988 claiming full
véalary for thé period.1977—1986.- There was no response.
After retirementlin 1993 he made one-moré representation
in 1994, this' time seeking for counting of Fhe period
from. 1977-1986 for the purpose of pension and ‘gratuity
ann_ other fetirement benefits etc. When the pension-
nfder'wns issued on 5.8.1993 only then he realised that
the period frnm 1977-1986 was not counﬁed for pensionary
benefi#s. As fixation of pension is a continuing cause of
action , there ié no delay in filing the  OA. Hence, ne
nas prayed fof condonation of delay. |

6. We have gone thiough the O.A. alqng wifh.
Annexures-A-1 to A-13, M.A. No.1l072 of 1994 for amendment
'and M.A. No.347/2015 for.condonation'of delay.

7. ‘We have dlso gone through - the Reply filed on

Qr
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behalf of the respondents to Misc. PetitionNo.iO72 of
1994.

8. | We have heard the learned counsels on behalf pf
the applicants and respondents and_perused the facts and
gircumstances'and‘law points.of the case.

Findings
9. Two issues- requitres adjudication in this OA.
First, pertains to maintainability of the OA on account
of alleged delay. Secénd, relates to the facts and
circums£ances -of the case.  The Railway Bo;rd having
regularized the pe;iod of absence from '1977- to I1986
whether applicant - was entitled to ha?p this period
counted as qualifying service for purposés of.éensioh?
Ancillary to this 1is the queétion is whether a. case of
‘administr;tive delay on the part of respondents étands
established or not leédiﬁg to denial of.substantive and
'procedura; justice.
10. The applicént's | services  was te£minated on
| 16.11.1977 on exﬁiry of éix months” EOL on 15.11.1977 when
respondents could not find an valternative job'vfof
placemenﬁ.of applicaht as per IREM. Para 1304 bf the IREM
Vol.I reads as. follows :- |

- W1304. RailWay servants lncapacitated for service
in posts held by them

(a).  permanent = Railway servants - A
permanent railway servant in group -
(i1) of Para 1302 above must also
cease to perform the ‘duties of the

(e
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post, he was holding from the date he
+is declared medically unfit. Here
again, no officer has the authority
to permit him to perform his duties
in that post beyond that date. He
should be granted leave as admissible
to him, wunder the 1leave Rules by
which he is governed, from the date
he is incapacitated subject to the
proviso that - where the railway
servant has not got six months leave
to his credit, his 1leave shall be
made upto six months by the grant of
extraordinary leave. If an
"alternative employment cannot  be
found for such' a person within the
period of leave so granted his -
service should, be extended by grant
of -extraordinary leave, subject to
the condition that the total amount
of extraordinary leave to be granted
to the railway servant does not
exceed six months. It .should be
possible within the period of leave
thus extended to find either a
permanent or a temporary post for his
absorption. If the railway servant
is absorbed against a temporary post
in a permanent cadre a.supernumerary
post may also be created and his lien
counted against that post. It
should, however, be noted that..

(1) the actual creation of super-
numerary post will follow the
acceptance of offer of
alternative post;

(ii) the supernumerary post should
be abolished as soon as a
permanent post 1is found for
the railway servant concerned.

NOTE :-The purpose of granting extra-
ordinary leave envisaged 1in
this para is that in case the
Railway administration is able
to find a suitable alternative
employment for a medically
incapacitated employee, there
should be . no break in his

»
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service. Since the period of
such extraordinary = leave
counts for the purpose of
special Contribution to P.F.
“in  the .case of a railway
servant governed by the state
Railway Provident Fund Rules
but not in the case of
pensionable Railway servant
the letter employee may not
like to- avail - of = the
extraordinary - leave but may
instead prefer to quit service
on pension, immediately on the
expiry of his period of leave
with allowances. . In such case
extraordinary leave need not
be granted to a railway
servant, if he so desires.

In the matter of absorption of

a  medically incapacitated
staff 1in alternative post,
Railway administrations,

should take - care to ensure
that the interests of staff in
service are not adversely
affected as far as possible.

The alternative appointment
. should be offered only in
posts which the staff can

‘adequately fill”. :

Para 1306 of the IREM, Vol.I describes the steps

to be taken for finding alternative',empioyment. This

para lists out the logical and exhaustive steps to find

placement eventually in any manner of speaking, so that

medically de-categorized -employee 1is. not advefsely

affected. The spirit in which paras 1304 to 1306 has

" beén framed 1is clearly evident~of the fact that nobody

can actually or potentially go without an alternative

employment before

completion' of the 'six  months

\°
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4éxtraordinary leave granted to a medically de-categorized
person 1i.e. thle thé Railways are on the job to fihd a
}suitable placement for absorption. The  said paras,
therefore, do not envisage a situation where an
gitérnative job could never ever be found, if the railway}
'éuthorities do a thorouéh scan of vacant. positions and;
due diligence in finding an alternative job. The
felevant paras of IREM also do not state that if no job
is ‘found' the services of the émployee_ Would be
te{minated, beciduse the assumption is that a job will
have to be fbﬁqd.

12. _. It is mnot stated by the reSandents as to . the'
nature of the efforts takén by the fespondeﬁts to find an
alternative job where applicant éoﬁld be absorbed. Para .
1304 Clearly states that the applicant coﬁld even have
been absorbed against a tempprary bost in a permanent
cadre for whiéh a Supernumerary post could be created and
his ;ien.could be céuntéd against thét postxv Henég, the
'responsibility to find ahy appropriate job for thé
applicant rested entirely on the railway authorities,

13. It is noted thatvafter ﬁis period of absence from
1977 to 1986 got regularized, latern the applicant ‘had
even 'acceptéd. a Hamal's post 'cariying' g' pay scale of
lower than that of a Rakshak, which showé that he was
willing toﬁ accept a Jjob involving lower. ie?él of

emoluments. Para 1309 of the IREM clearly states that
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the alternative post to be offered} to railway servant
should be the best available for which.employee is suited
to ensure that the loss in emoluments 1is minimum.  But
the low level of emoluments should not deter officers
concerned  from issuing an offer if nothing better is
available after giving the employee due opportunity to
accept. There 1is nothing to show on recor_d that the
railway authorities even found a suitable job involving
lower emoluments withinr " the period of ~grant of
extraordinary leave. .
14. Further and clinching proof of lack of due
diligence on the part of the railway authorities came up
in the wake of the fact that the FA & CAO informed within
‘just two days of the termination of the applicant's
services that.a permanent vacancy was available as a Peon
in the office. Hence notwithstanding the ‘fact of
permanent vacancy being available before termination of
his service, the applicant was not absorbed against that_
available vacancy and still his services were.terminated;
Nothing prevented | the railway f authorities from
considering withdrawal of the termination order‘on'62nd
day in the light of letter of CPO dated 17.2.1978.
15. Hence, in violation of IREM even when an
alternative job was available the applicant was not given
the job or he was Offered one when it was 1in official

terms considered too late. It is not clear under what

O,
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provisions of law as contained in the IREM that his |
. services were.‘terminated, as the .IREM does not even
envisage a situation where no job would be.avaiiable and
termination COuld ‘be warranted: There :is nothing on
record.to show the standard.operating procedure (SOP) for
identifying suitable  job for 'placement of .a Inedically
deoategorized Aemployee and his absorption ._in any
avaiiable‘job was carried out by the authorities. If the
'FA‘& CAO*could'offer to take him against a Peonis job two
days after the_services‘were terminated, it snows that
even_the minimum inter—divisional consultations required
under IREM were not followed and which costed~ the
applicant his career. Hence, we have also no doubt.in
our .mind that the IREM carrying ‘no provisions for
termination,leven_the termination order was.invalid and

illegal and non est in the eyes of law.

16. The respondents would contend that following the
enactment of the Persons with Disabilities (Equal
Opportunities, :‘ Protection. of Rights “and " Full

Participation) Act, 1995, the existing provision of iREM
were modified to show greater ooncern to persons
suffering from disabiiities resulting in‘ theiri medical
decategorization, But, such a law:was paSsedionly in
1995 after the applicant superannuated on retirement_and
.henCe the progressive and beneficial proviSions of the

said Act cannot be'invoked'retrospectively in respect of
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applicant.4 Para. 1305 of the amended IﬁEM éften eﬂactment
of law alone states that it 1is statutory to ‘preate- a
supernumerary post to absorb and acéomquate medically
incapacitated employees.

17. Howevef; it is clear that .even the pre-amended
IREM contains’ '  some proVisions for . creation of
supernumerary gosts,- but AWhichf Was nbt _invokéd in the
case of the applicant. In view of the foiegoing the

Railway Board's order rightly, (but delayed)_fegularized

his period of absence from 1977 to 1986 paying him his -

~salary, increment, arrears etc. With the order of
Railway Board treating the period as continupus service

~there 1is nothing to contradict the fact that the person

Was.deemed to have been wofking. If he was paid éalary
for the period,'it is aéépmed that he has also.deemed-to
have been WOrking'and therefore it.cannot be the case
that while he 1is Faid the salary for the said period,.

that period itself shall not be counted for the purposes

of pension.  The Railway Board order was passed taking

into account all facts and circumstances, including

provisions of IREM and notwithstanding administrative
delays. Hence, denial of pensionary benefits, is illegal.
We hold, therefore, that the applicant is entitled to

receive pension for the period 1977 to 1986.

18. @ We have also taken due notice.of the timelines in

which the appliCant"s case for finding an alternative job

N
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took place,,foilowed by regularization of lea&é involving
withdrawal of terminétion order in 1986. .The applicant
has rightly pointed out that although FA & CAO informed
the RPF that the post was available on'17.11.1977, itvwas
reported to the Railway Board only in 1979 for extension
of EOL. Thereéfter, 'the department did not'.take any
‘steps for 7 lpng years till the order was iséuéd in 1986
;regularizing the pe;iod between 1977 aﬁd 1986 and
appointing him ih 1986.' | |

19. In terms of Rule 510 of IREM Presidential sanction
is required only if the leave was beyond 5 years. It is
on record that fhe CPO informed CSO/RPF vide letter dt.
17.2.1978 that there was no objection to empioy him after
six'months, but for grant éf EOL special case should be
made out to the Board. ‘Hence,zatvthat point in time the
General Manager was . competent to sanctioﬁ EOL for a
péfiod of less than 5 years for Class-III and ClaSs?IV
eﬁployees. Had the General‘Manager sanétioned leave then
the matter need not have been’referred'fo; Presidential
apprbval Which further built: upAthe pré—existing délay
ahd the inactiOn on the part.of Respondent no:2 at tﬂe
relevant point in time. ‘ _ o &

20. Further, while the FA & CAO on the very next day -

N

following his termination i.e. 17.11.1977 informed RPF
that there was a vacant post “in that office, still the

RPF wrote to the CPO only on 8.12.1977 and the CPO

N
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replied only on 17ﬁ2.1978. This administrative delay has
.also not been explained.

21. In 1982 he was offered the post of Hamal and he
underwent an interview. It 1s not clear as:to,howihe was
donsidered against the post in 1982 whenhis’éervices had
already been terminated in-l977.‘ It only. showed that
there was an intention tb appoint the applicant and make
good the injustice done to thevapplicantf“even aé_the
reference to the ﬁailway Board made in 1979 was pending
before the Railway Board. Four years“later in 1986, the
President gran£ed him EOL for the period 1977 to 1986
absorbed him as a Peon and treated him to have been in
continuous service and granted him the same pay as
before, following-which the applicant alsovrefunded.the
settlement dues. |

22, In view of the above, we have no doubt in our
minds that the respondent no:2 did not exercise due
diligence as en&isaged under the IREM to absorb him in an
altgrnate job within the prescribea periodf - Having
failed in thé responsibility enjdined upon them under
iaw, the action to terminate his services not provided in
the IREM, was 1illegal. Having terminated him illegélly
the adminisﬁrative délay coupled with inaction éontinued
on the.part of all the.réspondents resulted in denial of
due relief by’ way of absérption, ‘which Wés done

only after 9 long yeafs,' all of which affected the

N\l
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interests of the applicant\ very adversely costing ‘him
his career for'having been injured not in any personal
circamstancesf but While on auty. The violation of the
rights of the applicant and denial of justice is apparent
resulting in immeasurable harm to him.

23. "As regards maintaiaability of thevOA cn,grounds of
delay, it has been rightly contended by the applicant |
_that after he was absorbed in 1986 he represepted in 1988
ana in 1989 for claiming his wages, increments} arrears
etc. Ebllowing his retirement in 1993 he claimed full
pension - and _gratuity' when ’PPO showed that the pension
was denied'by ﬁof'counting the regularized period from
'1977—1986. . No response was fcrthccmingv from the
_respondents/ despire his representation in 1994 claiming
full pension and‘ gratuity. The 'OA. was filed'51'month '
before rhe pension order was issued i.e. on 4,7.l994.v It
is clear from the above that the applicant could have
known about the denial of pension only after the pension
order was issued. .There was no.delay in filing the OA.
Further, pension being matter 0of continuing cause of
action, we are of the firm view that there was no delay
in filing the OA and requirement for condonatioa of delay
does not lie.

24, Keeping rhe foregoing in view, the OA succeeds
both ch merits and on the maintainability'cf_rhe.OA. " The -

applicant is now 80 years old and it would only be in the

~
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fitness of things for_'the respondents to not further
harrass in the waning years of his life and grant him the

pension and pensionary benefits as would be applicable to

‘him  today without having to file any fresh

representation, to grant him the relief sought for, as
due under’extaﬂt rules/guidelines. The respondents are
directed to ideﬁtify a responsible officer who will liase
between the applicant, wherever he resides and the
depertment for obtaining his signatures, processing .the

papers and issue of sanction order within three months of

-the date of receipt of a certified copy of this order.

‘The Chief Security Commissioner shall be ‘personally

responsible - for carrying out the regular and duly

documented reviews on a weekly basis regarding work in

‘progress to ensure that further delays‘ do not hamper

completion of. this work within the time lines provided

'fOr in this order.

25. Accordingly, the OA° is allowed. The respondent

authorities shall deposit Rs.5000/- by way of costs to

the applicant immediately.

NN YN e
(Ms.B.Bhamathi) (Arvirid J. Rohee)
Members(A) - -Member (J)



