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Union of India & Ors. e«es Respondents

CORAM: Hon'ble Member (A) Shri P.P.Srivastava

Appearance

. Shri R.CeKotiankar
Advocate
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Shri P.M.Pradhan

Advocate
for the Respondents

JUDGEMENT Dated: 5‘['0’ 15
(PER: P.P.Srivastava, Member (A)

The applicant was appointed as LDC in B.A.R.C.
and thereafter got promoted asljunior Stenographer in
1968 ahd thereafter was promoted as Senior Stenograﬁher
in the'scale of Rs,1400-2300 in the year 1974, uhile
working in this grade tﬁe applicant came on deputation
to Ministry of Law (Branch Secretariat) at Bombay as
Sr PR in the scale of Rs,2000-3500 and his pay on
deputation was fixed at minimum of the grade at 93.2000/-‘
on hié option to accept ths grade of the Law Ministry on
éeputation. While on deputation in the Ministry of Lau
the applicant's pay scale for the post of Sr,Steno in.
his parent department was revised From??&OO-QSDU to
Rs41400-2600 we8+F+ 14101986 and his pay uas fixed at
Rs. 1950/; WeBefe 1621988 on his opting for the revised
pay from that date, The'applicant also was given proforma
premotion in his parent department first as a'Stenographer
Gr.I in the scale of Rs,1640-2900 w.s.fs 19,1989, The
applicant opted for the new grade u.e.f. 142.1990 and

his pay was fixed at Rs.2120/- from that date in the neu
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scale in the scale of Stenographer Gr,I. The applicant
further got a proforma promotion in his original depart-

ment, i.8. BeAR.Ce as Sr.P.A. in the scale of Rs,2000-3200

WeBsFe 14821991 and bpted for pay fixation in the new scale

weeef s 142,1992 and his pay was fixed at Rs.2375/=) The
applicant uas repatriated to BARC on 31.3.1992 on completion
of deputation périod. The applicant uas againlselected for
deputation to the Ministry of Law as Private Secretary in
the scale of Rs.ZDDD-SSDDZQ;e.F. 5.8.1993, ‘The grievance

of the apﬁlicant is that on his pay being revised in his

parent department on proforma p:omdtion as Stenographer

" Gr,I in the scale of Rs,1640-2900 and as Sr.PA in Grade

Rs.2000-~3200, his pay was not correspendingly ravised

in terms of F.R. 22-1(A)(1) in the Ministry of Law uwhere

he was on deputation. The second grievance of the applicant
is that on his deputation to the Ministry of Law again as
Private Sac%etary in the scale of Rs,2000-3500 in the year

1993, his pay has not been fixed under FR,22-1(A)(1),

2. As regards the'Fixation of pay of the applicant

while on deputation with Ministry of Law on revision of

bhis pay in his parent debartment as a result of proforma
fixation; the applicant suﬁﬁitted a fepresentation to the
Ministry of Law for fixing his pay as a result of his
proforma promotion in his parent debértment. Houwever,

the Ministry informed the applicant in November, 1993

that the applicant has not.exgrcised any option for

ref ixatiocn of his pay consequent on his proforma promotidn
and if hé wishes to exercise option now, he can do so and

he should also give reasons for thevdelay in exercising

the option{?nd the Department of Personnel might have to.be -
consulted before accepting the option. -On receipt of the
reply the applicant submitted his option on December 2, 1993
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(placed at Ex,'D'), The applicant also gave an

explanation in letter dated December 2, 1993 that

originally he had opted for the pay scale. of Ministry

of Lau aon comingito deputation and therefore he thought

that he need not give any neu option if he continued to

opt for the scale of Ministry of Law even after his

proforma promotion and if there is'any'delay then it

should be excused, The pay of the applicant, housver,

was not refixed in terms of thavﬁeu option under FR,22,1
(a)(1). The Ministry of Law by their letter dated 27.7.1994

informed the applicant as under =

"2, The Department of Personnel & Trainings
has informed that the scale of pay of
Rs,2900-3200 is a segment of the standard
scale of Rs,2000-3500 and the scales are
analogous, Therefore, the benefit of F.R.
22,1{a)(1) is not admissible to Shri S.35.
Pandit, PeS. A copy of the DG,P&T's 0.M.
'in this regard is enclosed,"
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"3, Counsel for the applicant haé'argued that the

service conditions of the épplicaanon deputation are
{:Q@verﬁéd_by the consolidated instructions of the
Department of Personnel and Training's 0.M.No, 2/29/91-

- Estt,.(Pay,11), dated 9.1.1994. In terms of Para 5,1(i)

of this Circulér the pay ofvthe4applicant is required

£0 be fixed on deputation under'normal rules. The
applicantiﬁé§ required to exercise his option ip terms
of Para.a of the above mentioned Circular on revision

of the pay scale in the parent department, " The exercise
of oﬁtion is governed in terms oF_Para 443 (d) which

reads as under f=

"(d) based on the revised/same option of the
employees, in the esvent of proforma
promotion/appointment to non-functional
Selection Grade and revision of scales
of pay in the parent cadre, the pay of
deputationists will be refixed uith
reference to the revised entitlement
of pay in the parent cadre. .Houwever,
if the initial option was for the pay
scale of the deputation post and no

eo 4/-
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change in option already exercised
is envisaged the pay already draun
in deputation post will be protected
if the pay refixed is less. ‘

4 Counsel for the respondents has argued that

the applicant is not entitled to fixation of pay

under normal rules and FeR.22,1{a)(1) on his promotion

as Sr.3tenographer Gr.I as the applicant had not exercised
any option for the same when the promotion took place

and he has been denied the fixation under FoRe22.1(2){1)

Ja—

S e T TR e
because[%e has not apted for tpg,same.
. M"_"wwum«
C:j Counsélvfor the respondents has also argued that

the applicant has not complied with these requirement _
and since his option is not available on record, he has
not been granted proforma fixation on his promotion as

" Steno Gr.Iy

(s. 1 havs considered the argument of the counsel

for the respondents, Houwever, 1 am unable to agree

with him on this point, The applicantlis'entitled'for
rgfixation of his pay once his pay is revised in the
'parent cadre. Dénying him fixation because he has not
submitted his pption in a particular form would not be
correct as the applicént had already'Opted fﬁr the'pay
of the post on deputation when he héd joined the deputa-
tion post in the Ninistry of Law, In any case, the
Niniétry ha@pconsidered the representation of the applicant
and had permitted him to exercise the option vidé.their
letter datéd 19.11.1993 (placed at Annaxure='C') and the

: K mnted )
applicant has(gwbmigﬁhis option which he has exercised

in terms of this promotion /by) the letter dated 2,12.,1993

(placed at Annexure='D').
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6. I am, therefore, of the view that the applicant
cannot be denied fixation in terms of his proforma

in grade Rs,1640-2900
promotion as Stenographer Gr.I/in his parent cadre

under FeR.22,I(a)(1).

‘7. As far as the grisvance of the applicant concerning
his promotion as a result of his proforma promotion as Sr.
PeAs in the scale of Rs,2000-3200 we.eofs 18,1991 in his
parent department is concerned, the counsel for the
respondents has subﬁitted that the DoP has informed the
Ninistry of Law that the scale of pay of Rs.2000-3200 is

a segment of the standard scale of Rs,2000-3500 and the
scales are analogous and therefore the benefit of F.Re22,1
(a)(1) is not admissible, The question to be decided here
is if the grades are analogous even then the benefit of
FeRe22.1(a){(1) can be granted or not. In this connection,
my.attehticn'uas draun to the provisions of FoR.22,1(a)(1)
vhersin 3 conditions are laiddown for fixing thé pay on

promotion $-

"(a) Govt, servant must be holding a post
in a substantive, temporary or officiating
capacity,

(b) he should be promoted or appointed in a
substantive, temporary or officiating
capacity to another post and

(¢) the post to which he is promoted or
appointed should carry duties and
responsibilities of greater importance

than those attached to the post held
by him. "

8. The counsel for the applicant has argued that
nouvhere there is any mention of analogous grades in
these conditions and therefores the respondents' reply
dated 27.7.1994 (Ex.'A') denying the fixation of the
grades being analogous is against the provisions of

FeR.22.I(a)(1).

m oo 6/"
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C:L The counsel for the applicant has also argued
that the only condition which is required to be seen

is that whether promoted or appointed post carry duties

“and responsibilities of greater importance than those

attached to the post from which the promotion or appointment
has been made, IA this connection, the counsel for the
applicant hés cited the judgements of this Tribunal at
Princiﬁal Bench in Ramesh Chand vs. Union of India &
Another 1993(2) (CAT) 95 decided on 5.1.1993 uherein

it has been held thati-

" It is the responsibility attached to the
post which is material and crucial in case

of promotion where the posts of feeder category
and the pots to which promotion is made carry
identical scale of pay. In the instant case
the post of Inspector of Post Offices carries -
responsibilities and duties of greater imporfance
than the post of L3G although both the posts
carry identical scale of pay. In visy of this
the petitioner, on promotion to the post of
Inspector of Post Offices, would be entitled

to fixation of pay with the benefit of F.R.-22C
now remembered as FeR.22(1)(a)(i)."

Similar views wers also expressed by the Tribunal in

~ Jabalpur Bench in Dhyaneshuwar Nandanuar vs, Union of

India & Ors. (1993)24 ATC 660, uherein it was held that

notuithstanding the parity in pay scale, the post of

- RMS Inspector carries higher responsibilities than the

post of Sorting Assistant and therefore on appointment

7 : . . '
to the post of Inspector#s®the post of Sorting Asgistant

pay has to be fixed under FR 22C and not under FR 22(a){ii).

1§L Since the fespondents have denied the fixation

of pay under FR 22(1){a)(i) on the basis of grades being
analogous as ﬁas already been brought out in Para 2 above,
this plea will not be available to thé respondents in vieu

of the ratio laid doun in the judgements quoted aboveQ
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I am, therefore, .of the vieu that’the contents of
letter dated 27.7.1994 {placed at Annexure-'A') are

not in conformity with the lau on the-subject and
therefore this letter is liable to be quashed., The
applicanf hés brought out that the'bost of Private
Secretary in the Lay Ministry was advertised and he

was selscted after a uritten test and the Private
Secretary in the Ministry of Lau is attached to the
Joint Secretary and the Private Secretafy‘in BeAJRLC,
is attached to the officer louer in rank to the Jdint
Secretary, Tﬁe respondents have nouhere denied these
averments of the applicant nor the counsel for the
applicant has (_argued _~ Jthat the fixation is being
denied on the basis of post of Private Secretary in the
Ministry of Lauw does not carry higher responsibilities
than that of Sr.P.A. in B.ALR.C. It is also seen that
the grade of 9r,PA is Rs,.2000-3200 in B.A.R.C, uyhile
Private Secretary in the Ninistfy of Lau carries-scale
of Rs,2000-3500 and certainly the pay scale of Private
Secretary in tﬁe Ministry of Lauw is higher than that of
pay scals cf Sr,PA, in B.AR.C. Since it has been held

in the two judgements quoted above that the fixation

~under FR.22@))(3)(1) would be available even when the

grades are same in case if the post on which the promotion

is made carries higher responsibilities, I have no h@pitation
in coming to the conclusion that the applicant cannot be
denied Fixation of bay under FR,22(1)(a)(i) when he was
posted on deputation in the Ninistry of Lau in the grade
RS.ZBUOJBSOQ astrivate Secretary from the post of Sr,PA.

in BvoRoco in gradev'Rs.ZOUO-SZUOo
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11¢  In the result, the OA, is allowed. Letter

dated 27:7¢1994 (Annexure-'*A') is quashed, The

respondents are directed to fix the pay of the

applicant under FRJé§k1)(a)(i) on his prdmotion

from Grade Rsa1400-2300 to the grade of Rs,.1640-2900
WoeBef o 16261990 considering his pay in the grade
Rs.1640~-2900 as Rs,2120/= on 1.2.1990. The applicant
will also be entitled to fixation of pay on his
deputation to the post of Private Secretary in the
Grade Rs.2000-3500 from the Grade Rs,2000-3200 uhen

he joined the Ministry of Law on deputation on 6.8.1993.

* The respondents ate alsoc directed to work out pay of the

applicant on the basis of the above dirsctions and pay’

him arrears within a pasriod of four months from the

date of issue of this order. In the circumstances of

the case, there will be no order as to costs,

(D P.SRIVASTAVA )
MEMBER (A)
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