CENTRAL ﬁDHLhECTDAlI’? TRIZUNAL
BOMBAY BENCH

Original Applicaticn s~- 1059/94

T . P .t = St S i o P e e L il e i 414

Transfar AppYication No:

DATE OF EECISEB&: 29-5-9%

Shri CQDOEpher

Petitionar
Shri N.S'-Ramamurthy Advocats Tor The P Sl
Versus
Union of Indla & Ors, Bt A
e T e e e e ot o e S T ke o i e e nEENCROENT
Shri M.l.Sethna R _ ,
Actvacats for tre Rufolnls ’

CORAM -

- o 1 2, s

I e

fie Hon’bie Shri g:?zgiiﬁastava xﬁEEE{)gﬁl;x

—t

The Mon'hle Shri

1. To be referrad toc the Reparter or noh 7

]

Whathar it needs tao ba circulsted te other Bznshes of  Na
the Tribunatl ?

(P.P.SRIVASTAVA)
MEMBER (A)




ot o
BEFDRE THE CENTRAL ADMINISTRATIVE TRIBUNAL
¢ BOMBAY BENCH, BOMBAY

0A.NO, 1059/94

- AN
Shri C.D.Ephrem ese Ppplicant
v/ss
Union of India & Ors, .+« FRespondents

CORAM: Hon'ble Msmber (A) Shri P.P.Srivastava

Appearance

Shri M.S.Ramamurthy
Advocats

for the Applicant
Shri M.I.Sethna

Advacate _
for the Respondents

JUDGEMENT Dated: 19-3.95

(PER: P.P.Srivastava, Member (A)

The applicant who was working at the Air Cargo
Complek, Sahar,‘Bombay has besn transfarréd from
Customs Department to Excise Department vide order
dated 287641994, The applicant submitted a rapresantaﬁion
against his transfer order dated 153719394, Houwsver,
thé same was rejected by the respondents vide their letter
dated 21571994, The épplibant has brought cut that he
is more than 57 years of age and is retiring in the month
of June, 1595 an&-therefore at this stage transfering him
from Customs Department to Excise Department would not

serve any purposs for the administration as he would not

be able to contribute much in a short time of service which
is left for him. The applicant caﬁe to be promoted to Group
‘At on 3.191990 and‘Uha{}mas posted to Nhava-Sheva Customs
(Jawahar Custom House) in Raigad District where he joined

on 30.1¢1930. From there he was transferred to Bombay |
Custom House an 2351991, Tha app;icant suf ferrad a Heart

attack on 2331%1993 and after recovery from the heart agfack
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he requested the respondants to posF hxm near his
home, i.e. Kalxna, Santacruz as he Faundéit difficult ' \
to commute to Customs House. The request of the applicant

was accepted and he was posted in the Air Cargo Complex,

Sshar which is nearer to his residsncae, The apblicant

has brought out that he has all the time worked in the

Cystoms Department from the benganning of his service

and at the fag end of his service it would be di??icuit

for him to work usefully in the Central Excise Department,

Hs has also brought out that im terms of the guidelines

issusd by thes respondents, én of ficer having less than

2 years' service left for superannuation would not ordinarily
be transferred on the graounds of their already having
-csmpleted the tenure, if i¥ is practicable to retain/post

them in the same station/Collectofate. The apﬁlicant has

also hrought out that the transfer is arbitrary, capricious

and uhimaical and that the transfar is against the guidelines
which have been laid down by the respondents and therefore

it is bad in law.

2, The respondents have brought out that'the applicant
being a Group 'A! officer has an All India liability of
transfer as a part of his service and bsing a Group 'A?
officer he can be transferred from Customs to Excise and
vice versay Sinee the applicant is a Group 'A' gfficer
since 1990, according to the guidelines he is liable to be
transfefred to Excise Department after tuo years working
in the Customs DOspartment, The respondents have also
brought out that the applicant has besen transferred from

~ Customs to Centrsl Excigb within the city of Bombay itself
and thérafore there is no change in residsnce and the usual
inconveniences uhich accompany{ij;a transfer like shifting
of residence and education of children afe not involved in

the present transfer, All that is heing ordered is that

%{ng the petitionsr will be Tequired to go to in the office of
\
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CentralrEXCise situated at Parel, Bombay. Since the
Headquarter of the applicant remains Bombay, there is \
no justifiable cause for him to be aggrieved about the
transfer. The respondents haue further brought out that
the applicant joined Bombay Cusﬁoms Hoqse on 23.,5.,1991

and by the time heiﬁas transferfed, he hdélnomplafed tuwo
years in the Customg HDus%;) Criteria as per the guidelines
is of 2 years Custeoms past and 2 years Exeise post, The
respandents have further bf&gght out that since the number
of officers in Group ‘A' in the Central Excise is less than
that in Customs side, it is not‘possible for administrative
reasons to rotate all the officers who have completed tuwo
years%%?_cnb go. The respondents have further brought out
that there is no illegality in the transfer order and the

transfer is uwithin the frame work of guidelinss,

Je I have heard both the counsel -and perused the record,

reported 1992 ) 20 ATC 66 .
of the Central Administrative Tribunal, 30dhpur‘BenqﬁZﬁFE?Eiﬁ-ixx

Counsel for the applicgyt has brought to my notice_a decision

it has bsen held that in absence of any apparent administrative
reason or public interest, an ordsr of transfer made in
violation of administrative instructions cannot be sustained,
The case being referred to was decided in &ha year 1392

and involved transfer of husband from ane place to another

in viclation of the Government instructions that husband

and wife should nufmally be{égégéggégﬁthe same station,

The counsel for the respondents have referred to the case

of Union of India & Orsi ves, S.L.Abbas decided by the Subreme
Court in 1993 in which tﬁe very same question was considered,
The Hon'ble Suprame‘Cqurt,has held that the order of transfer
can be guestioned in{ a }Court oé?Tribunal only vhere it is

passed malafide or whers it is made in violation of the
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statutory provisions. The Supreme Court hgs(also)

held while considering the question of guidelines

for transfer ig ungEE_j:;k_“m;;;ﬁngﬁ‘_____#;7
f—

"Who should be transferred where is a
matter for the appropriate authority to
decide. Unless the order of transfer is
vitiated by malafides or is made in viclation
of any statutory provisions, the Court cannot
interfere with it. While ordering the transfer
there is no doubt, the authority must keep in
mind the guidelines issued by the Government
on the subject, Similarly if a person makes
any representation with respect to his transfer,
the appropriate authority must consider the
same having regard™to the exigencies of
administration, The guidelines say thet as
far as possible, husband and wife must be posted
at the same place, The said guideline howsver
does not confer upon the government employee a
legally enforceable right,"

( ' “The contention of the counsel for the respondents
is that the ratio laid down by the Jodhpur Bench of the
Tribunal has been over=ruled by the Supreme Court in

Abbas's case quoted above.

4id In vieuw of thé decision of the Supreme Court in
S.L.Abbas's case, I am of the vieu that the transPer
order coul& only be chg;;ggged in case it is vitiated

by malaPides or is viglative of any $tatutory provisions,

In this case, although it has besn menticnediin}the

~application that the transfer is malafide/ no foundation

hés‘ been laid'nor any ef fort)) hafé) been made to show as to
how the transfer is visited by malafiaes.- The applicant
has also not been able to show.any statutory provisions
which have been violated in the present case, The case
of the applicant is solely based on violation of the
guidelines that an officer should not be transferred at
the fag-snd of his carser énd when less than tuo years

are left Por his retirement. On the other hand; the
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raspondents have justified the transfer on the grounds
that Group 'A' offigers are required to undergo a transfer
after two years of working in Custems Department to

Central Exeiss and vice versa.

5y I am,-therefore, of the view that the transfer

order aof the applican£ from Customs Department te Central

. btxcise with the Headquarter remaining at Bombay cannot be

termed illegal, I, therefore, see no reason to interfers
with the transfer order passed by the respondents in this
casa. UA, is dismissed and there will be no order as to

costs,

(P.P.SRIVASTAVA)
MEMBER (A)

mrj.



