CENTRAL ALMINIZTRAPIVE TRIBUNAL
BENCH AT MUMBAI

ORIGINAL APPLICATION NO, 909/93

Late of Lecision:30/9/98, .

D, Shankar Rgo ~ ~ ~_ petitione /s
__.shri GegeWalia ~~  advocate for the
Petitioner/s.,
v/s. /
___.Union of India & 20rS.  pespondent/s
. J"
.. Shri s.s.Karkera for = agvocate for the
e shri P.M.Pradhan Respondent,/s -
CORMM; {
£ . .
_ Hon'blie ghri Justice R.G,Vaidyanatha, Vice Chailrman.
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L BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
GULESTAN BIEG.NO.6,4TH FLR,FRESCQOT RL, FORT,
MUMBAL - 400 001l.
ORIGINAL APPLICATION NO.909/93,
DATED THIS 30TH DAY OF SEPTEMEER, 1998,
CORAM: Hon'ble shri Justice R.G,Vaidyanatha, vice Chairman
Hon'hble shri D.S.Baweja, Member(a).
D, shankar Rao, -
ExX.Motor Driver, o T _
In the office of £
S0 Telecom, Nanded, e+ Applicant, I
)
By Advocate shri G,s8.Walia. t
owf
ok
V/s. I
- fb_ .
1. Ynion of India, through
General Manager,
Telecommunication,
N Marathwada,
- Nanded - 431 631,
2. Telecom District Engineer,
Nanded,
~ Maharashtra,
431 631,
3. Telecom District Manager,
Ah.mednagar;
Maharashtra,
414 001, o oo Respondents. i“\.
By Advocate shri s,S.Karkera for
shri pP.M.Pradhan,
Y ORDER{ C oy
@
] Per shri R.G,Vaidyanatha, Viee Chairman |
l. This is an applicabion filed by the applicant =

challenging the Disciplinary proceedings and the penalty
imposed against him, Respondents have filed reply opposing
_the appliéation. We have heard shri G.s.Walia for the
applicant and shri S.S.Karkera on behalf of shri P.M,Pradhan
for respondents, '

2e _ The applicant was working as a Driver in-éhe
Telecom Departments A Disciplinary enquiry was held against
him for use of vehicle MzZZ 1334, Three charges wefe framed

agét@fi‘;it)the applicant. The applicant accepted the first

charge with some explanation and denied charges 2 and QZAWK///////.




-2 -

ter holding Bnquiry, the Enquiry Officer held that all the
three charges are proved, the Disciplinary authority accepting
the report of Enquiry Officer also held that all the three
charges are proved and then by order dated 20/3/91 imposed the
punisghment of dismissal f£rom service, The applicant chaﬂlengééfé;*
the same by preferring an appeal before the pppellate
authority, The Telecom District Manager. The Appellate
Authority, by order dated 3/10/92, accepted the appeal partly
in so far as charges 2 and 3 are concerned, and exonerated
the applicant but held that charge No,1 is proved due to
admission of applicant and then converted the penalty of
dismissal from service to removal from service,
3a Being aggrieved by the order of appellate Authority,
the applicant has preferred this application, The applicant
has taken number of grounds in the QA challenging the orders
of Disciplinary Anthority and Appellate aAuthority. Respondents
have filed reply justifying the action taken against the o
applicant. They have pleaded that enquiry has been held
as per rules and the penalty imposed has been justified from
the facts and circumstances of the case.
4, At the time of arguments, shri G,s.Walia, learned
counsel for applicant confined his attack only on the gravity
of the penalty imposed on the applicant. The learned counsel
for respondent’s submitted that having regard to the facts
and circumstances of the case, the penalty imposed is fully
justified, | | /
Se wWe have élready seen that three charges were frameaf
against the gpplicant. Charge No.l1l pertains to applicant
using the Government vehicle unauthorisedly on 7/11/87. The ",
2nd charge is that applicant has misused the vehicle inspite
of punishment on the similar charge on previous occassion.
Charge No.3 is that while the applicant was misusing the
vehicle, he caused accident to the/yehicle by his negligence,
Ge We have already seeézggth the Enquiry Officer

and the Disciplinary authority have found that all the three

charges are proved. But the pppellate authority has accept
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-the applicant's case so far as charge No.2 on the ground

that it amounts to double jeopardy. It also accepted the
cage of applicant regarding charge No.3 on the ground
that the alleged allegation of accident was a mere swspicion,
Having exonerated the applicant on charges 2 and 3, the
Appellate authority holds that charge,No.l1 is proved due to
admission of the applicant, Then he straightaway proceeds

to pass the order of punishment by imposing the penalty

of removal from service instead of dismissal from service.4¢¢ﬂ
7 when the disciplinary authority has imposed the
punishment of dismissal from service on the ground that all
the three charges are proved, the Appellate aAuthority having
held that two charges are not proved, has not given any
indication for imposing the punishment of removal from service
instead of dismissal from service and whether the penalty

of removal from service was justified or necessary.

8. The f£irst charge which is held to be proved on
admission of applicant is that on that day the applicant had
taken the Government vehicle without permission, The
applicant gave an explanation which f£inds a place in the
Enquiry report and alsco in the charge sheet that he took
the véhicle to carry a friend, who was a colleague in the
department, since. the friend's father was stated to be
seriously ill. We are not for a moment suggesting that
Government vehicle can be taken for private purpose, If

the wvehicle had been taken due to emergency, though it.\l.
may not be sufficient to exonerate the Officer or condonef
the use of vehicle for private purpose, but it will N
certaindy have some beartng on the penalty to be imposéd.
The Appellate Authority has not mentioned any special
circumstances of the case while imposing penalgy of removal

from service particularly after having accepted the applicant's

case For two charges as not proved,
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9. As rightly pointed by learned coungel for
respondents, the scope of interference by this Tribunal
even regarding punishment is limited,, and the competent
authority is the authority to decide the guantum of
punishment. This Tribunal camnot normally interfere
with the order of punishment, As can be seen from the
recent trend of;ﬁsupreme Ccourt Decigions, it is only in
very fare cases, when it show the conscience of Court, then
it may interfere with the quantum of punishment. Aanyhow,
the Tribunal should not take upon itself the task of
deciding the guantum of punishment but should leave the
matter to the Competent Authority to take a decision on
the facts and circumstances of the case, It may be that
to shqrten the litigation, the Tribunal may itself
substitute the punishment. The Division Bench of this
TTribunal to which one of us was a party (R.G,Vaidyanatha)
in 0A-912/92 in order dated 28/10/97 has observed the
general principles on this point on the basis of the
recent Supreme Court decisions. In that case this Tribunal
had remitted back the matter to the Appellate authority
to take a decision on the gquestion of punishment short of
removal from service and dismissal from service,
10. gimilarly, in the present case, we are not
sitting to decide as to what is the appropriate punishment,.,
we feel that the matter should be left to the 2Appellate
Authority to consider the facts and circumstances bf the
cases The admission of the applicant regarding 15% charge
must be read with the explanation of the gpplicant: gﬁé
fact that the applicant has been exonerated from charge No.2
and 3 must be borne in mind and then appellate authority
to agpply his mind and take a decision regarding penalty.
Justice must be tempered with mercy, The penalty should not
be disproportionate to the misconduct. Penalty to be |

CA)’VV\\/\U"\ whonfe . . .
cemmémorate to the misconduct. Therefore, we direct the

Appellate authority that after giving a personal heaging

T T
\-\u/\/,__ ) .
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to the applicant on the gquestion of penalty, he must
decide about nature of penalty. since this is a matter
of 1987, we feel that the pppellate authority should be
directed to take a decision with a time bound prograrme.
At this stage it is also mentioned since the guilt of
applicant is admitted the question of backwages will .not
arisei}and applicant will not be entitled tqjggckwages
till the date of oxder of Appellate anthority to be
passed an&(iﬁ&ﬁ%ﬁi@gof future wages will depend upon

the decision to be taken by the pppellate Authority.
Liberty to applicant to make written representation
regarding quantum of penalty within 4 weeks from today.
11, In the result, the application is allowed))
partly. That part of the order of Appellate authority
dated 3/10/92 imposing punishment of “removal from service®
is set aside, The matter is remitted back to the
Appellate Authority., The Appellate Authority shall give
personal hearing to the applicaBt fegarding penalty

and then apply his mind to the facts and circumstances

of the case in the light of the observations made in this
order and then take a conscious judicial decision about
the quantum of penalty to be imposed. This exercise is to
be carried by Appellate Authority within three months
from the date of receipt of copy of the order. No

order as to costse
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Shri G.,S.Walia, counsel for
the applicant, Shri V,S.Masurkar
counsel for the respondents,

On the request of counsel for
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for orders,
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20) 0.A.909/93 Date : 28.8.2000

e

. None for the applicant.
ME.v.s. Masurkar, Counsel for the
respondents.

f By way of last
opportunity, the matter is
adjourned to 15.9.2000 In case
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OA 909/93 (62) Dated:17.11.2000

Applicant by Shri G.S.
Walia. Respondents by Shri V.S.
; Masurkar.
! The learned counsel for
| the applicant seeks adjournment.
‘ Allowed. List the case for orders
I on 22.12.2000.
s 9~ S L
(Ms.Shanta Shastsry) (S.l~Jain)
Member(A) Member(J)
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The counsels for the
are present.

parties

Adjourned to 22.01.2001,
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI.

C.P.NO.33/1989
IN O.A.N0O.909/93

CORAM: HON’'BLE SHRI-S.K.I NAQVI, MEMBER (J)
HON’BLE SMT. SHANTA SHASTRY, MEMBER (A)

V. Shankar Rao,
Ex.Mctor Driver,
Office of §.0.0.

Telecom,
Nanded - e Petitioner
(Shri1 G.S.Walia, Advocate)
Vs.
Shri Ravi Bhargava,
District Telecom Manager,
or his Successcr in Office,
Nanded. C ) cnes Pespondents.

{Shri V.S.Masufkar, Advocate)

ORDER DATED 02.02.2001

{PER: S.K.I.Nagvi, Member {(J}]

As per Petitioner’s grievance, the competent authority in
the Respondent establishment passed ordef dated 10.5.1899,
without taking into consideration the directions and the
observations 1in connectéd Original Application No.909/93 decided
on 20th September,'1998 by this Bench.
2. In the connhected 0.A. this Bench was p1easéd to make
some observations 1in para 10 and remanded the case, with the
observation that the Appellate Authority shall give personal
hearing to the Applicant regarding penalir and then apply his
mind to the facts and circumstances of the caze in the 1ight of
observations made 1in the Order. Consequen* to this direction,
order dated 10.5.1989% has been passed. The preamble of this
order goes to show that while deciding the matter at tﬁat stage
the authecrity i.e. the District Manager o Telecommunication,
Dist. Nanded, tooki into consideration of the direction and
observation by the Bench but ultimately found that the order of

removal needs no interference.

;u,ﬂ/ | o / 2./
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3. wWith the above position, we find that this is nct the

case to be covered under the head Civil Contempt, The

are discharged accordingly.

nctices

4, Counse]l for Petitioner mentions at that stage that

1iberty be granted to knock again by filing another 0.A.

granted accordingly.

Liberty

» (Smt. Shanta Shastry) ' (S5.K.I. Nagvi}

Member (A) "~ Member(J)
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