IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBRAT BENCH, MUMBAI.

ORIGINAL ARPPLICATION NOS.B98/093 AND 986/05
DATE OF DECISION : /2429
R.M, Sadavarte ... Applicant
Shri D.V.Ganagal & Shri .M. Joshi ... Advocata

for applicants

[ Vs.

tnion of India & (thers. " ...Respondent(s)

Shri §.C.Dhawan and Shri R.R.Shettv, ...Advocate for
Raspondent{g)

Coram : Tha Hon’ble Shri Justice R.G.Vaidyanatha, Vice~Chairman,

The Hon’ble Shri D.S.Rawnija, Membar{A},

{1} To ba referrad to the Reporter or not?yf’ '”lﬁ/ﬂ
1' : ‘ {2) Whethar it needs to be circulated to other Ranches of the
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAT BENCH, MUMBAT,

1. ORIGINAL APPLICATION NO, 898703,
2. DRIGINAL APPLICATION NO.986/95.

Deormartc.cod . this the (¢ fy day of F EpRysy

Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Vice-Chairman,
Hon’ble Shri D.S.Raweja, Membhar{A).

ORIGINAL APPLICATION NO.B98/03.

e
}

Rahul Maruti Sadavarte,
P.0. Neral,

410101 Budhajanawada,
Taluka Karjat,

District Raigad. ... Applicant.

:€By Advocate Shri D.V.Gangal)

V/g.
The Union of India through
The General Manager,
Cantral Railway,
Bombay V.T,

Divisional Manager,
Central Railw a s

Bombay V.T. : ... Raspondents.
{Bv Advocate Shri 8.C.Dhawan).

ORIGINAL APPLICATION NO.9R6/95,

Ashok VYithal Sapkal,
Buddha Colony,

Kery Sulkhdav Barve Chay
Near Anjuman Hi 7o
Kuria,

Bombay ~ 400 970. ... Applicant.

{By Advocate Shri U.M,Joshi)

V/S,
Union of India, through
The Genaral Manager,
Central Railwav, Bombav V.T.

. Divisional Railway Manager (PRRB},

Bombav V.T.

Station Manage!

Cantral Railwavy

Kalvan.

va Advocata Shri R.R.Shetty}



(Par Shri Justice R.G.Vaidvanatha, Vice-Chairman)

These are two applications filed by the applicants under section 19 of
the Administrativa Trihunals Act, 1985, The respondents have filad reoly
opposing both the applications. Since common guestion of law arises in both

thav are heard togethar and they are being disposed of bv this

these ¢
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common order. We have heard the learned rounen1 appgaring for the applicants
and the learned counsasis for the resbandents,

2. In .4, anplicant is seeking a direction to the
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'respondents for compasgionate appointmant and consaguential rgiiefs., Hig case
is that he is the son of Maruti Kamiu who was a Railway amployes and he died
in harness on 4,.10.1975 dua to burn injury sustained in a train accident. The
applicant’s mothar Smt.Charabai appliad for compassionate appointment, but sﬁa
was ﬁot calected sinca she failad in the medical examination, this was in
1983. At that time the applicant was a minor and aged about 12 vears. After
tha applicant attained majority, he made a formal application for
compascionate appointment by letter dt. 5.7.19089, It is also stated that the
app?icant’s father had two wives viz, Smb.Anusuvabai and Smt,Charébai, The
second wife Swt.Charabai had five children incijuding the applicant. The
familv has no income excapt ax-gratia pension of Rs.250/-. The family is in
distress circumstance, the family tharefore, deserves compassionate appoini-
ment. The respondents have now rejected the request of tha applicant for -
compassionate appointment by letter dt. 5.7.108%. According to the applicant
the reiection of the applicants claim for a compagsionate appointment is

arbitrarv and violative of Articles 14 and 18 of the Constitution of India. He

wants that this rojection letiar di. 5.7.1989 he quashad and the raspondants



should be directed to consider the case of the applicant for compassionata

appointment.
3. Tn the reply, it iz stated that the application ic highly belated and

the applicant is nof entitled for compassionate appointment whan his fathar

died ac long back as 1975, Since the applicant is the son of the second wifa

of the doceased empiovee and since second marriage has not been performed with

D

the permigeion of the Railway Adminigiration, the applicant cannot get
compassionate appointment baing a son of such a second marriage. It is also
stated that the first wife of the deaceased Smi.Anusuvabai had applied for

- compassionate appointment and she was called for interview, but she did not
turn up. Then the sacond wife applied for compassionate appointment and
though she was not legaily entitied, but by mistazke the administration gave an
offer of appointment, but she could not be appointed since she was found
medically unfit, Therefore, the guestion of again offering appointment to the

applicant on compassionate ground doeg not arige. It is denied that the

family is in distress circumstance. That the request of the applicant hag

bean rightly rejectad by the adminictration. It ig therafore, pravad that ifhe
application be gismissed with costs.

*al

4, In O0.A. 988795 the appnlicant has approached this Tribunal For gatting

an appointment on comspassionate grounds. It is stated that the applicant’s

father Vithal A.Sapkal who was a Railway emplovee died in harness on 24.6,04,
His father had twe wives viz. Swi.Anandibai and Smt.Laxmibai., The applicant
econd wife Smt.laxmibai. The applicant along with hiz mother

is the gon of
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gave an application for compassionate appointment, but the Raiway Adminigtra-
tion has rojected the application on the ground that he being the son of the

second wite he is not entitled for compassionate appointment. It it stated
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that the family’s economic condition ig not good and the family needs
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anplicant. The family is 1iving in penury

in

compassicnate appointment to th
and without anv means of livelihood. The Rule of the Railway Administration

on of tho second wife is not eligible for appointment on

i# that the :
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coméasb nate grounds is unreasonable, arbitrary and violative of Article 14
of the Conctitution of India. It is further stated that according to Hindu
Marriage Act, even the son of a bigamous marriage is a legitimat child for alil
purposes and therafore when the applicant is the legitimate son of his father
under section 18 of the Hindu Marriage Act, he is entitled to be considerad
for compassionate appeintment and rejection of his claim on tha around that he
is the son of a sezond wife'is bad in law. There cannot be anv discrimination
between the children of the two wivas of a Railway empiovee. On these grounds
the appiicant prave that the Railway Board Circuiar dt. 2.1.1982 be struck

nd
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down as uitra vires of the Constitution of India and Hindu Marriage Act :
conseguently the reiection ordnr dt. 11.1.1995 be quashed and a direction be
the respendents to appoint the applicant on compassionate grounds.

5. In the reply it is stated that appiicant is not entitled to get a job
on compassicnate grounds, since he is the son of the second wife of the
deceased. It ig stated that unless the second marriage is Qerforméd with the
permission of the administration, the children of the second wife ars not
entitiad to any compassionate appointment. The respondents zre justifyving
their stand on the basis of the Railwav Roard Circular which is challengad in
the 0.4,

After the applicant amendad the 0OA making ailagations regarding the

Circuiar and adding 2 praver to quash the same, the respondents have filed a
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sur-rejeinder statin t. 26.1.1992 was framed with & best
interest to encourags monogamy and to discourage bigamous marriages. In fact,
no compassionate appointment is given to any persons in the Railwave if the

deceasad smplovee has undargone second marriage during the 1ife time of t?EAJ/////
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first wife. That the Circular is perfectly legal and valid. The allegation
that thé Circular is ultra vires of the provisions of Constitution and the
provisions of Hindu Marriage Act are denied.
6. In the light of the arguments addressed befors us and on the basic of
the pleadingz, the ooin;gthat fall for determination in thesg two cases are as
foliows :

{1) Whather the Railway Board Circular dt. 2.1.1092 is iilegal and

void and 1iable to be quashed?
(2) Whether the applicants in these two cases have made out a cage for
compassionate appointment?

{3) What Order?
7, Point No.1

;;‘;;;—;;;ginal scheme of compassionata appointment the worggused were
that the widow, son or daughter is entitled for compassionate appointmant.
The impugned Circular dt. 2.1.1992 by wav of clarification savs that in case
tﬁe Railway ema?oyee while dving in harness leavas more than ong widow, then
second widow gnd har children ara not entitled to bes considered for
compassionate appointment unless, the administration has permitted the second
marriage in special circumstances, taking into account the personal law.

icants before us are Hindus, After the Hindu Marriage Act,

—

The app
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1655 bigamy is prohibitaed and made éunishabla under the Act. Rigamy is
punishable under section 484 of>the:IPC. The second marriags is'deciared as
void undar the Hindy Marriage Act.

The learned counseig for thé applicante submitted that though second
marriage is void and i1legal, the children born to the second wife are not

illegitimate. It is trus that bv legal fiction the childran of the second
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marriage are deemed to be legitimate children as proided in section 16 of the
Hindu Marriage Act and thav can aven succead to the properiies of the parents
but not others. We are familiar that under Hindu Law in the case of ancestral
properties or joint familv properties the son of a member of joint family is
entitied to gst richt by birth. B8ut Sec.18 of the Hindu Marriage Act does not
give property rights to the children of second wife in the jeint family
i
propartieg or ancestral properties, but howaver, theyﬁc?aim ghare in the
parents astate, -
8. It was argued by the lesrned counsel for the applicants that when
under the Personal itaw the second wife’s children are made legitimste. how can
the Sarvica Law make a Rula in Qiolatiﬂn of Parsonal Law and therafore the
particular circular which offends the Personal Law of the applicants i¢ bad in
Taw. In our view, this argument has no merit siﬁc- Servica Law has nothing to
do with the Parsonal Law. We will presently point out that Service Law has
made certain provisions not only contrarv to Personal Law, but also contrary
to fundamental rights guaranteed under the Constitution of India. -
g, One of the Conduct Rules in Government Rules ig that no person having
2 second wifs can be appointed in Government Service. If a person in service.
marries a second wife then disciplinary action can be taken against him and ha
can be removad from service, - Therefore, this provision in Service Law that no
person can be appointed having two wives living at the time of joining
govaermment service and no government servantg can marry a second wife afior
joining service. It may be that a person professing the Religion of Telam may
marry four wives at a time under Parsonal Law, but when he comes to Government

Sarvice 1 he hag two wives Tiving, he is not entitled to be appointed in
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government service or if having ona wife at the time of entering into
government service, he marries again, then he will iose hj@ﬁjob. - Therefors,
A the sarvice rules can certainly make provigions which Q?g;}n-conformity
with # Parsonal Law.
10, . Similarly, under-the ‘Personal Law of Hindus, in particular Hindu
Succession Act, when a Hindu dies, his son, daughter, widow, mother and some -
others are made-as Class-I hairs and entitled to get tha Estate of the
deceased in agual shares. But, if ;gﬁ an to the Saervice Law, when an official
dies, only his widow is entitled to Pension and other heirs 1ike mother of the
deceased or children of the deceased are not entitiad to any share in the
Pension during the 1ife-time of the widow. Similarly, the widow alone will ba
axclusively entitied to the gratuity amount. Therefore, the Service Ruias can
be difforant from the Parsonal Law of the Government Officials. |
11. In the Conduct Rules in the Central Civil Services (Conduct)
Rulec. 1964 there are many Rules which are contrary not onlv to Personal Law,
but aiso to Fundamental Rulse/

For instance. avery Citizen of India has a Fundamental Right to hava
any view and join any Political Party he wants, - But, once the Citizen Jjoins
governmant service)as per the Conduct Rules, in particular, Rule 5{1) no
Government servant has a right to join a Political Partv.

Simitarly, under the Fundamenta] Rights every Citizen can own or
conduct or participate in the editing or managing of any Nowspaper or other
Periodical publication. B8ut, Conduct Rule saye under Rule 8.1 that no such
activity can be done by a government servant official except with previous
sanction of the Governmant,

tvary Citizen éf India have a right to c¢riticize the Government and

its policies. But, cuch a freedom is not given to a government servant under
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Rule 9.

Every Gitizen of India has a fundamental right to do any trade or
business. But, a government sarvant under Rule 15 has been prohibited from
engaqging in any trade or buginass.

Thare are restrictions on a government servant in purchasing or
acquiring movable and immovable properties and disposing of the same except in
certain circumstances with orior parmission or prior intimation to 0ffi¢ia1§
superiors.

Then, we come to Rule 21 which clearly says that no government servant
shailﬁentar into sacond marriage when the first spouse ig living. Then thare
ig a provico which gavs that even if cecond marriage is permissible under the
Parsonal iaw {like Musiims) he chall not undergo a second marriags without the
parmisgion of the government.

We have only mentioned faw of the restrictions on government servants
under the Conduct Rules. There are many more restrictions in the Rules which
mayv ba contrary to the Personal Law or Fundamental Riaghts.

11. In order to maintain discipline in the government and in order to see
the governmsnt servatyvd_ their work with all honesty and efficiency cartain

rastrictions on the conduct of government servant is inavitable.

¥
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olicy of the Governmant that monogcamy shovld beﬂ&ulen Wa
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have seen how Hindu Marriage Act has introduced monogamy among Hindus in 1055,
Even in case of persong belonging to religions where plurality of wivas are
permitied, a government servant cannot take a sacond wife, except with the
prior parmission of the government. Thareforae, in order Lo encourags monogamy

the Government has introduced these conditions which has siood the test of
é&qu/////
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time and not challenged co far by anybody. Therefore. certain restrictions on
Fundamantal Rights and Personal Law are made in Service Ruies in the larger
public interest and to promote efficiency atc. in government servants.

12. If once the second marriage itself is prohibited irrespective of

the aquestion whather it ig permitted in Personal {aw or not, there is no bar
for the Government to make it as a policy that even if there is a second wife
and children they a;%igilcwed Lo gol compassionate appointment under the
Service Rules. We do not find anv illegality if such a rule is made in order
to promote and enﬁourage‘menogamy and to maintaip certain discipline among the
government servanis. The Circular sayg that this prohibition of second widow
and childre not entitled to compassionste appointment applies even in Cagas
where Parsonal Law allows second marriage, uniess the second marriage is
parformed with the permisgion of the Government. But, so far as Hindus are
concernad second marriage ig¢ prohibited bv Law and is an offence under section
494 of the IPC and in such a casae if the Rule makers orovide that second
widow and her children are not entitled to compassionate appointment, we
cannot find any illegality in the said rule. We are not for a moment
concernad whether the children of the second wife is legitimate or
illevitimate because aven whan sacond marriage is permissible in Parsonal Law
thfs rulg applies.

13. The Tearnad eounsé] for the applicants stronglv placed reliance on a
decision of the Patna High Court reported in 1998 (2) (Administrative Total
Judgments) 464 (M/s.Bharat Cooking Coal Ltd. and Ors, vs. Uijawal Kumar Rov
and Ors.). No doubt, in that case the question was whather an illegitimate

son of is entitled for compassionate appointmeni. In that
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case. it was a case of -Private Company whare the rule was that "a widow,
son, unmarried daughtar and adopitad son” are entitied for compassionate
appointmant, but tho companv did not grant compassionate apointment for an
illegitimate son. It had not framed any rule on that point, but we have hare
the Railway Circular dt. 2.1.1992 which prohibits compassionate appointment
for the second widow and her childran, 'In fact, the words mentioned is only

son, but the Rule did not mention anvihing to exclude an illegitimate son. We

have already seen that thoush the second marriage is void in Hindu Law, his
childran of szecond wifs ars made 3egitimate,s e tha Rule did not sxclude an
illegitimaie son, The Hiah Court observed that the Rule cannot be intervrated

/
as excluding illagitimate children. But, in tho present case
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hera is a
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specific ruie which prohibits second uvdow and children from getting

guastion of viras of a rule did not arisa for

(]

compassionate appointment. Th

congideration in the said decision., They were only intaerpreting whether the
. (s b’*“"“/ - o
word “son” includes amleeriimate gon or not. There was no rule prohibiting an

i1legitimate son from getiing appointment.

Rut, in the preosent case the Railway Circular ¢learly provides that
irraspactive of the Parsonal Law, the sscond wife’s chiidren are not entitied
for compassionata appoi nuﬁaﬁL, Wa have alreadv pointad out many circumstances

{
to show how Service Law can be different from not onlv Personal Law. but aigo

Hoance. we hold thatthe impuaned circular dbf. 2.1.198%2 is parfactiv
valid and justified and it dnes not suffar from anv illegalifv, No casae is

made out for quashing the said circular. Point No.1 ig answered accordinalv.
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Admittedly, the two applicants are tha childran of the second wife of
the deceasad. In view of the 1992 circular, thay cannot be considered for
compagsionate appointment. Hence we need not go to the merits of the case to
find out whethar theyv have made out a case for compsssicnate appointment
when according to law the children of the second wife cannot be considared

for compassionate appointment. Point No.2 is answered accordingly.

it

15. In the result, both the applications {G.A.R88/92 and 0.A.986/85) are

herebv dismisad., Np orders as to costs.

i

{R.G.VAIDYANATHA)
VICE-CHATRMAN




