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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH, MUMBAI '

0A .NO. 872/93

' th
Wednesday tnhis the 29 day of October, 1997

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chairman
Hon'ble Shri P.P.Srivastava, Member (A)

A.GQBC Naik .

Supervisor Canteen 0.F.A.,

residing at H=91/6

Ordinance Factory Estate,

Ambarnath, Pist. Thane.

By Advocate Shri E.R.Naik ves Applicant
V/S.

Union of India through

General Manager,

Ordinance Factory,

Ambarnath, Dist., Thane.

By Advocate Shri R.K.Shetty ... Respondents
C.G.5.C,

0RDER

(Per: Shri Justice R.G.Vaidyanatha,VC)

This is an application challenging the
order of dismissal dated.23;1;1992 passed by the
disciplinary authority and order of appellate
authority dated 15.6.1993, Respondents have filed
reply. We have heard the learned counsels appearing
on both the sides and perused the pleadings and material

on record.
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2. At the relevant time, the applicant
was working as Supervisor in the Canteen run

in the Ordnance Factory, Ambernath, Dist.Thane.
One Mr.,D.V.Ramsharma, Chairman and P.K.Nair were
incharge of the canteen at the relevant time. It
appears that when the applicant was working as
Supervisor, Canteen, it is found that he hadﬁym

mis-appropriated the fund to the extent of RS;SZ,DUO/«.V

Then preliminary enquiry was held and then

a chargesheet was issued to the applicant. The

applicant filed a reply denying the allegations, Then

‘an enquiry officer was appointed who perused the pass-book,

cash=book etc., and gave a report dated 10.5,1991 halding
that the charges were proved against the applicant, |

On that basis the disciplinary authority passed an

order dated 23,1.1992 holding that the enquiry report

is justified and the charges are duly proved and
accordingly held the applicant guilty of the charges )

and imposed punishment of dismissal from service."ﬂgainét
this order the applicant went in appeal before the
competent authority who by a detailed order dated
21.5.1993 dismissed the appeal. Aggrieved by thess

orders, the applicant has approached this Tribunal,

3. Learned counsel for the applicant contended
that the findings of the competent authority during
the enquiry proceedings are not justified and the
alleged mis-appropriation is not proved. He asked

the - they uere
for the documents relied on ‘by/ prosecution but/not

furnished along with the charge=-sheet or during the
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enquiry, that the applicant was not given right

to cross-examine the impartant prosecution witness

D.V. Ram Sharma and it is further submitted that the
written admission made by the applicant was taken
forcibally and it should nat beﬁﬁaken on record.,

Then, it is further argued that the whole enguiry
proceedings are null and void { . /since he is working
in the defence establishment and CCS (CCA) Rules do not
apply to him, Then an alte;native submission was made
that the punishment imposedzzn the higher side and the

court should award lenient punishment.

be As far as meritsof the case is concerned,

we are satisfied with the findings of the enguiry

authority, disciplinary authority and appellate authority.
It is well settled that the judicial reviesw either by

the High Court or by this Tribunal to the orders passed

by the competent authority is very limited. we%ésﬁikeep

in mind that this is not an appellate court. The judicial
review is aluays restricted to find out uhether the

enguiry is held by aobserving the principles of natural
justice and whether any illegality which goes into the

root has been committed by the authority during the
disciplinary proceedings. It is nouw well settled that

the Tribunal cannot sit(?zfﬂgbellate court and re-appreciate
the findings and take a different view whether the |
finding of the guilt is justified or not. If any

authority isﬁiﬁéﬁé’{;r this proposition, it may be

found seub in‘ﬂg9701)‘59c~5kg 461, Therefore, we

are not prepared to accept the contention of the .

L{Rai Bareli Kshetpiya Gramin Bank vs.Bhpig Qgggu§§29§1&
in 18 hal % carly held © 4 -

ors.) wherein i gen C t o court.
review is not like that of an appella (“’
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learned counsel for the applicant that the finding
recorded by the enquiry officer on merit8is not justified
or it calls far interference by this Tribunal. The

fact finding authority by a very lengthy order has
considered the entire eﬁidence and has come to the
conclusion that charge of mis—appropriation.is

proved against the applicant. Then the appellate
authority again by a reasoned judgement has considered

all the aspects and has recorded the finding of fact
against the applicant, Even the appellate authority

has considered the entire evidence and by a speaking

drder confirﬁ?%he finding of the disciplinary authority.
We do not find any illegality or irregularity in the
reasoning or findingsof the three authorities, As far

as merits we do ndt find any reason tdlﬁﬁturﬁ%the
Findinggof fact recorded by all the three authorities,
Even otheruise, we have ansidered the serious allegationt
which is supported by the evidence on record and documents
produced on record. Hence, on merijsue do not find that

the applicant has any case.

5 It is argued that the copieé of cash=book

and pass-book were not furnished to the applicant

either along with the chargesheet or during the enquiry.
At one stage, the learned counsel for the applicant went

to the extent of stating that these documents were not even

 produced “during the enquiry. The learned counsel for
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that
the respondents brought te our notice/in the

proceedings = . these documents were produced

pefors the enquiry authority and he has considered

them and on that basis finding is recorded. No rule

or law is brought to our noticerthat along with the
chargasheet the extract of cash=~book should have been
furnished to the applicant. It is brought to our
notice that during the enquiry the applicant was given
inspection of the cash=book and other documents and he
haﬂ\the service of defence assistant to cross-examine
the witnesses and advanced arquments before the enquiry
authority. Hence, we do not find any illegality either
in the issuing of charge-sheet or in the enquiry conducted

by the concerned authority.

6o Then a statement was made that the witness

of Ram Sharma was not allowed to cross-examined by the
defence assistant. In our vieuw, on the face of ig his
argument is contrary to the materials placed on record
and has no basis. The respondents have produced the
copies of the entire enquiry proceedings. The copies

of deposition of Ram Sharma are at pages 92 to 94 in

the paper-book where we find examination of Ram Sharma
and cross-examination by the defence assistant. Therefore,
the delinguent official, namely, the applicant was given
full opportunity to cross-examine Ram Sharma and he has
availed that opportunity and therefore the argument that

cross~examination was declined has no merit and is

accrodingly rejected.
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Te It is also on record that the applicant
has given written admission about the mistake
committed by him and éven_deposited a sum of
Rs,15,000 in two instalments. The fact that he

has deposited the sum and gave admission is not
disputed. But the contention is this written
admission was taken by forcej; . * except bald
explanation in.this regard, there is no other
material on record to substantiate this allegation.
The fact finding authority and appellate autho;ity
ﬁaﬁaaccepted this admission as &oluntﬁrY;aﬁﬁ\génuine.

We do not find any reason to take a different vieu,

8. v The only legal point which merit consideration
is about the argument that since the applicant was
working in a defence eétablishment, the enquiry rules
CCS(CCA) Rules are not applicable and therefore it was
argued that the entire enquiry is vitiated and consequen-
tially the punishment imposed is null and void. Reliance
was placed an;ueported decision of Division Bench of
the Principal Bench dated 22,3,1993 in 0A.NG.1530/90

(Jit Singh vs. Union of India & Ors.). No doubt the

said decision supports the argument of the learned
counsel for the applicant. Relying on an earlier
decision of the Supreme Court in Union of India & Anr.
vse KeS.Subramanian's case (AIR 1989 SC 662 ), the said
Division Bench has held that no enguiry is necessary

in the case of a defence esmployee and the whole'proceedings

are vitiated and the punishment imposed is also illegal.

Vs
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In the usual course,:ue would have either folloued
this decision or would have made a reference to the
Hon'ble Chairman to refer the point for a decision

to Full Bench or Larger Bench. In our view, such

a course is not necessary since the matter is covered
by é decision of Full Bench of this Tribunal and also
subsequent decision by the Supreme Court in the case
K.L.Gulati vs. Union of India & Ors, (1994-1996 CAT
Full Bemch Judgements 353), an identical guestion
arose where it has been held that the defence employee
is not covered by CC3(CCA) Rules, still the order of
termination passed under those rules are not illegal
in as much as the delinguent employee is given extra
benefits under the rules, They are nothing but principles

of natural justice codified wunder the rules,

9. Then we come to the another judgement of

‘the Supreme Court in the case of Director General of

Ordnance Services & Ors, vs. Pe.Ne.Malhotra reported in

(1995) 30 ATC 630, In this case also the delinquent

official was a civilian employee in the defence service.

- uas
A disciplinary enquiry[held and on that basis he uas

dismissed from service. Same argument which is advanced
by the learned counsel for the applicant before us and
the same argument which found favour with a Division
Bench before Principal Benrh 19‘01.N0.1530/90 which is
referred to abDVe,uere'jprésseé“Z? ;;rvice before the

Apex Court. The argument was that the CCS(CCA) Rules
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1965 are not applicable to a defence e@p;qyee and
therefore the entire enquiry was Vg€¥§£ed ; The

Supreme Court rejected this argument and held that

no prejudice is caused to the delinquent for following
the procedure of enquiry under the 1965 Rules. It is,
therefoge, held that both the enquiry and the punishment

imposed are not void. The appeal filed by the Government

was sllowed and the order of the Tribunal was set aside.

10. In our view, the argument of the learned
counsel for the applicant that the whole proqeeding

is void has no merit and is liable to be'?;éjecféé:
The respondents have conducted the enquiry under‘the
1965 rules uhich are nothing but codified = principles
of natural justice. No prejudice is caused to the
applicant. On the other hand,aZFeﬁaving lost before
all the three authorities, the applicant cannot nou
say that no enquiry should be helq against him.} As
pointed sut . = .. no other.ruie‘gwfis brought to

under . can be
our notice /: which an enquiry fs held. If the doctrine

of prejudice is not there, thenm . . if the
enguiry is held and principles of natural justice are
folloued, the applicant cannot have any grievance.

Therefore, in our view, the argument is liable to be

rejected.
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1. The last submission on behalf of the
applicant is that the punishment of dismissal
from service is too harsh and the cour% must
take ‘a lenient view. In our view, the scope of
judicial revieu is very limited. Impositicn of
penalty is in2?§12%gggion of the d1501pllnary
authority. Slnce we are not s;tting;;n?appeal

we cannot normally interfere with the
penalty imposed by the disciplinary authority.
It may be in extreme cases where the punishment
is disproportionate to the misconduct which shocks @~
conscious of the Court, the Tribunal may interfere
either directly modifying the order of punishment
or remitting the matter back to the disciplineary
authority to reconsider and impose appropriate
penalty. But in our view, having regard to the
facts and circumstances of the case, there is no
question of this being a case of punishment shocking

the conscicus of the court.

12, Here is  37 case, where the applicant

was incharge of the cash of canteenzzgs found to

have misappropriated the Fundsto the extent of
Rs.52,000/~. In a case of mis-appropriation of fundg
removal from service is not so harsh or gross to call

for interference by the Tribunal. Hence, we do not

find any merit regarding the guantum of punishment,
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13, In our view, none of the arguments of
the applicant merit acceptance., In our vieuw, the
orders passed by the autherities are justified and

do not call for interference by the Tribunal.

14. In the result, the application is dismissed,

No costs.

At this stage, the learned counsel for
the applicant sesks protection from vacation of the
quarter which is in his possession for four weeks to
enable the applicant to approéch higher court. Learned
counsel for the respondents opposes. The applicant is
granted protection from vacation for a period till the
end of November,1997 subject to the condition that the’
applicant must give a written undertaking that he will
vacate the quarters on or before 30.11.,1997 unless he
gets an order of stay from higher court. The undertaking
shoyld be filed on or before 4.11,1997., It is made clear
that if no such undertaking is filed, the order granting

protection from eviction ceases to operate after that date.
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(P.P.SRIVASTAVA) (R.G.VAIDYANATHA)

MEMBER (A) VICE CHAIRMAN
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