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VERSUS 

Union Of India & Others 
	 Respondents. 

(Review Petitioner) 

TRIBUNAL' S OPIDER 

PER : Shri B. N. Bahadur, Member (A). 

We have to decide herein a priliminary issue as 

to where a Revision Petition (R.P.) filed on an Order 

made in O.A. can be heard and decided when a Writ 

4 	 Petition has already been filed upon the same order in 

OA. 

2. 	The specific case herein arises on the order 

made in O.A. No. 836/93 by a Division Bench of this 

Tribunal on 24.06.1993. A Review Petition Was filed by 

Respondents in O.A. viz. Union Of India on 25.04.2000 

seeking review of the judgement/order dated 24.06.1999. 
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When this came up for hearing, a point was raised that the 

aPPlicantjhad filed a Writ Petition (in the High Court) on 

u.04.2000 i.e. before the Review Petition was filed. In 

this background, the preliminary issue, as stated in para 

1 above, came up for being decided. 

We have heard the Learned Counsel, Shri Suresh 

Kumar and Shri S. S. Karkera for the Review Petitioner 

(Original Respondents) and the Original Applicant respectivel, 

on this point at some length. 

Shri Suresh Kurnar appearing for Union Of India 

referred to the judgement of Hon'ble Supreme Court in the 

matter of Kunhayammed & Ors. V/s. State of Kerala & Anr. 

reported at 2000 (5) Supreme 181. This decides the issue 

regarding jurisdiction of Lower Court to review its order 

after rejection/dismissal of Special Leave Petition (S.L.P.) 

by Supreme Court. The Head Note reads as follows : 

Constitution of India - Article 136 - Special 
leave appeal - Dismissal of special leave petition-. 
Whether amounts to merger of High Court's judgement 
with dismissal order ? - Jurisdiction of lower court 
to review its order after rejection/dismissal of 
special leave petition by Supreme Court - Doctrine 
of merger does apply in case of dismissal of special 
leave petition under Article 136 - It does not take 
away jurisdiction of Lower Court whose order/ 
judgement was subject to SLP - When SLP was granted 
and appeal thereafter stood dismissal High Court's 
order merger with that of Supreme Court - Even if 
dismissal order of SLP is supported by reason then 
also doctrine of merger would not be attracted but 
reason stated by Supreme Court would attract 
applicability of Article - 141 - Statement of law 
contained in such an order would be binding on 
parties and Court - Still case not being one where 
leave was granted doctrine of merger would not 
apply - Review can be preferred in High Court/ 

"5$ 
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Tribunal before special leave to appeal is granted - 
Once special leave is granted dismissal of appeal 
with or without reason would attract doctrine of 
merger barring review jurisdiction of High Court! 
Tribunal. 

The Learned Counsel argued that a Writ is not an 

appeal remedy
, 
 and when the order of the Tribunal merges,only 

then can an R.P. be filed. Order 47 Rule I of C.P.C. was not - - 
applicable. 

The Learned Counsel for the other side, Shri Karkera, 

referred to provisions of Order 47 Rule 2 and made the point 

that what is filed has to be considered as equivalent to an 

appeal in the procedure existing in the matter of redressal 

of grievances arising out of the Orders of the Central 

Administrative Tribunal. It was totally in3onceivable, he 

argued, as how a party who seeks a Review of an order can 

simultaneously, and even earlier move the High Court. The 

point of merger was not relevant, he argued. 

Let us first consider the provisions of the C.P.L. 

cited by Shri Karkera. Order 47 Rule I and 2 are indeed, 

important. For the issue in controversy, there is no doubt 

or controversy regarding provisions of Rule I. We need, 

however, to go to Rule 2, which reads as under : 

A party who is not appealing from a decree or 
order may apply for a review of judgernent not 
withstanding the pendency of an appeal by some 
other party except where the ground of such 
appeal is common to the applicant and the 
appellant, or when being respondent, he can 
present to the Appellate Court the case on 
which he applies for the review." 

. . .4 
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The basic point c7early made is that a review can be made 

only by a party "who is not appealing". Now can the Writ fi7ed 

in a High Court be construed to be an action which could be a bar 

to the filing of a Review Petition. 

The matter, it must be remembered, is being decided with 

reference to the position in regarding to orders/judgements of 

the Centra7 Administrative Tribunal. 

The judgement made by the Hon'b7e Supreme Court in the 

matter of L. Chandra Kumar V/s. Union of India provides us the 

guidance in the matter before us. Headnote (0) in the judgement 

reported at AIR 1997 SC 1125 reads as under 

"(0) 	Constitution of India, Arts. 323 A, 323 
8, 226. 227, 136 -. Tribunals constituted under 
Arts. 323 A, 323 B - Powers of They have power 
to test vires of subordinate 7egislations except 
vires of their parent statutes - A71 its 
decisions would be subject to scrutiny before 
Division Bench of their respective High Courts 
under Arts. 226/227 - No appeal would lie 
direct7y to Supreme Court under Art. 136 - Said 
directions would operate prospectively." 

11. 	Now, clearly therefore in the background of the above 

66 
position 7ogical corollary that it would be against the 

principles laid down in C.P.C. 	(Order 	47 	Rule 	2) 	to 

entertain/decide a Review Petition on an order in an O.A., when a 

Writ Petition has already been fi7ed. 

".5 



Inregard to the judgement in thätterof Kunhayammed & 

Ors. vs. State of Kerala & Anr. cited by learned counsel for the 

respondents referred above, it is to be noted that this is a 

matter of SLP. The decision here was that review can be filed in 

High Court/Tribunal before special leave to appeal is granted. 

Also that once special leave to appeal is granted, the review 

jurisdiction is barred. 

The important point here is that an appeal in Supreme 

Court is deemed to be filed only when leave is granted and once 

that happens, the jurisdiction gets barred. The learned counsel 

for the review petitioner/respondents argued that till the writ 

is not admitted, it is the only ministrial act of the Registry 

and the Hon'ble High Court has not applied it's mind to the order 

passed by the Tribunal. On the other hand, the counsel for the 

review respondent/original applicant argued that this is not the 

case in the High Court. 	Once a : writ petition is filed, the 

jurisdiction of the Tribunal like ours gets barred for 

entertaining a Review Petition. 

In the present case, writ is not admitted. So as per the 

submission, the Hon'ble High Court has not applied it's mind to 

the order passed by the Tribunal. Hence, mere filing of the writ 

petition can not debar the review petitioner to proceed with the 

review petition, appears to be to distinguish the act of the 

Registry and the Hon'ble High Court forgeting the fact that 

Registry is part of the High Court and acts for an on behalf of 

the High Court. It further forgets the fact that there is no 

provision like special leave petition before the Hon'ble High 

Court. 



- 	 :6: 

Order 47 Rule 1 C.P.C. is as under 

1. Application for review of judgement.--(1) Any 
person considering himself aggrieved -- 

by a decree or order from which an appeal 
is allowed, but from which no appeal has 
been preferred. 
by a decree or order from which no appeal 
is allowed, or 
by a decision on a reference from a Court 
or Small Causes, 

and who from the discovery of new and important 
matter or evidence which, after the exercise of 
due diligence, was not within his knowledge or 
could not be produced by him at the time when the 
decree was passed or order made, or on account of 
some mistake or error apparent on the face of the 
record,, or for any other sufficient reason, 
desires to obtain a review of the decree passed 
or order made against him, may apply for a review 
of judgment of the Court which passed the decree 
or made the order." (Underlined by us). 

Rule 17 (1) of CAT (Procedure) Rule is as under:- 

"17. Application for review..--(1) No 
application for review shall be entertained 
unless it is filed within thirty days from the 
date of receipt of copy of the order sought to be 
reviewed." 

15. 	Perusal of the above provisions makes it clear that the 

40 	

'above two provisions are not similar one. 	Provisions contained 

under Order 47 Rule (1) are not totally made applicable under CAT 

(Procedure) Rules. 	Hence, mere filing of the Writ before the 

Hon'ble High Court would not debar the review petitioner to 

proceed with the review petition is a point to be determined in 

this review petition. 

7/- 
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It is true that scope of review petition is similar as 

contained in Order 47 of Rule I C.P.C. while deciding a review 

petition on merits, but the said point has no relevance deciding 

the point in question. 

On perusal of order 47 Rule I, the critaria adopted by 

the legislature is prefering an appeal and not admission of 

appeal, while there exists a provision for admission of an 

- 	appeal. Perusal of order 47 Rule I sub-clause (2) makes it 

further clear that if the similar point is involved in an appeal, 

a party is debarred from pursuing his remedy in a review petition 

even though he has not appealed against the decree or order. The 

said principles leads us to conclude that as soon as the 

Appellate Court acquires the jurisdiction or its jurisdiction is 

invoked by filing an appeal or so, the jurisdiction of the 

Tribunal or subordinate court is outsided to consider the same 

matter. 

The -fact is that a party is going up simultaneously 

before two competent authorities, having jurisdiction to decide 

the same, i.e. one before the Tribunal and second before the 

Honble High Court. 	In such a situation, the party approaching 

these two authorities has to elect only one remedy. 

B / - 



I, 

19. 	The situation may arise and has arisen that review 

petition is filed later, the writ is filed earlier or writ and 

review petitions are filed simultaneously. 	in our considered 

opinion, the principle adopted under Order 47 Rule I CPC makes no 

difference even in the said situation arising as stated above as 

soon as writ is filed, the Honble High Court acquires a 

jurisdiction to decide the matter on merits. The fact that it 

has not reached to the Board or the Honble High Court has no 

occasion to apply its mind has no bearing on the fact that review 

petition is to be heard and decided by the Tribunal. To be 

specific, as soon as the jurisdiction of the Honhle High Court 

in a writ is invoked, this Tribunals jurisdiction to decide the 

review petition is ousted. This principle is based on Order 47 

Rule I and Section 10 of the CPC along with a party cannot be 

allowed to pick and choose the forums. 

2. 	The Review Petition No. 33/2000 filed before us cannot, 

f 	therefore, be entertained and is rejected. No costs. 

(S.L.JAIN) 	 ,_-4-T1ThAHADUR) 

MEMBER (3) 	 MEMBER (A) 

-I- 
os/mrj. 

OL-2-t1gi 
rder/4thent des,atcbe 

APPlicant/Respondent (s) 


