7/

BEFURE THE CENTRAL ADNINISTRATIVE TRISULAL
- BUMBAY BERCH

Cricipnal Apmlicaticns lo. 802/93 & 803/93

(... 822793

Shri. T. Soundararajan

C.A. 803793

Shri. A.K. Khaladkar: - ..o Applicants
Vs.

i. Urion of Irndia, Ministry of
Firance, Department of Revenue

2. <Chairman ‘
Certral Board of Lirect Taxes

3. hief Ccmmissicner of -
Income-tan, Fune oo Resoncents

CCRAL 1 Hon'ble Shriii.R.Kclhatkar, lember (A)

A-—earances

1. Shri, ii.a. Mahalle, Advocate
fcr applicants

2. Shri. K.D. Kelkar, Advccate
for respondents
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X Per shri. i1.R. Kolhatkar, HMember (&)

As facts are similar, we Zesl with these two v.As

tcgether. Reasons fcr the order are given in U.A. 803/93.

O.A. 803/23

The a;plicant is a direct recruit Inspector of the

Irncome-tax Department and was promcted as Income-tax Officer
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turned down by letter dated 9/2/1993 at Anpexure 'A' in

follcwing terms ¢

" I am directed to refer tc vcur letter
F.l¢. SN/CC/EST/455/92-93 cated 8.1.1993 on
the subject cited above and tc say that cne cf
the conditicns for steprinc up cf psy is that
both the junior and senior Government servants
should beleng to the same cadre in the lower grace
and the pcsts in which they have been premcted
shculs be identical. In other wcrds, in the lower
orade if the officers belonc tc tne different cadres,
the stepping up is nct permissible.

2. In this case it is observed that while Shri.C.G.l.air,
the coumpared junicr, was wcerking as Inceme~-tax officer
in Dombay charge, S/5hri. T.Scunderrajan, <.:..Xhaladkar
anéd 3.S5.Decdhar were nct werkine in the same cadre i.e.
Bombay Charge. The reguest for steprince up has nct,
trerefcre, been accepted "
2. It is this order which is impugnec¢ by the applicant.
His grievance is that not only his rapresentation was rejected
though
[ justified by rules and noct only similar request cf the
similarly placed officers wag considered by the department
vide corder dated 20.2.1290 but there is also a precedent
Viz. .
of an officer cf Pune Charge fhri. T.Souncara Rajan, who is
the applicant in C.4. 802/93, being given the benefit of stepping-
up with reference to an officer ¢f Boumbay Charge, namely
Smt. i%.V. Bordavekar. In this conrnection, the applicant

has annexed a copy of order dated 15/4/1976 from the office

cf the Commissioner of Ircome-tax, Fune at Arnexure 'A5'.

3. The Department has resisted the claim of the applicant.
Acccerding to the Depértment, the senicrity list cf ITCs
Grcup-B is prepared on All India Basis only for the purpose
of promotion tc the next higher c¢rade i.e. A.C.I.T, Junior
Scale. The said seniority list is not used fcr granting
or withholding any other service benefit, ncr the ITC,

Group-B are transferred from one cacre to another.
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it is contended that

4. For the purpose of control of cadre/ Shri. C.G. Nair
and the applicant belong to different cadres. It was
because the applicant belonged to a different cadre priof
to his promotion, that his ptayer for stepping-up was not .
conceded. So far as the case of Shri. Soundara Rajan and
Smt. Bordavekar quoted by'the 'applicant is concerned, it
is contended that the facts are not applicable to éhe
present case. Regarding the case of Shri. S.B. Kamat, all
officers belonged to Bombay Charge.

5. During the course of hearing, on 22nd July 1994,

it was noted that the case hinges on the connotation of
term ‘cadre' for the purposes of stepping up of pa§ as in
April 1976 and February 1987. This is because what is
required to be seen is whether the three-fold conditions
laid down in the Government of India, Ministry of Finance
O.M. No. F2(78)-E.I11(A)/66 dated 4.2.1966 are fulfilled
in the case of the applicant's claim for stepping-up. The
relevant portion of the instructions is reprocduced below

for ready reference:

* (8) Removal of anomaly by stepping up of pay of
Senior on promotion drawing less pay than his
junior -~

Ag a result of application of FR 22.C - In

order to remove the anomaly of a Government
servant promoted or appointed to a higher post
on or after 1.4.1961, drawing a lower rate of
pay in that post than another Government servant
junior to him in the lower grade and promoted or
appointed subsequently to another identical post,
it has been decided that in such cases the

pay of the senior officer in the higher post
should be stepped up to a figure equal to the
pay as fixed for the junior officer in that
higher post. The stepping up should be done

with effect from the date of promotion or
appointment of the junior officer and will be
subject to the following conditions, namely 3
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(a) Both the junior and senior officers
should belong to the same cadre and
the posts in which they have been
promoted or appointed should be
identical and-in the same cadre

-5-

(b) The scales of pay of the lower and
higher posts in which they are entitled

to draw pay should be identical ;

(c) The anomaly should be directly as a
result of the application of F.R. 22-C,
For example, if even in the lower post
the junior officer draws from time to
time a higher rate of pay than the

senior by virtue of grant of advance increments,

the above provisions will not be invoked
to step up the pay of the senior officer.

The ordefs refixing the pay of the senior officers
in accordance with the above provisions shall be
issued under F.R. 27. The next increment of the
senior officer will be drawn on completion of the
requisite qualifying service with effect from the
date of refixation of pay. "
6. The main reason why the€ applicant's prayer was
rejected by the Department was that condition No. (a)
was nét fulfilled. In other words, it was contended
that the applicant who is a senior officer and shri,C.G.
Nair, with reference to whom the applicant is claiming
benefit of stepping-up and who is a junior officer did not
belong to the same cadre F.R. 9(4) defines cadre to mean
"the strength of service or a part of the service sanctioned
as a separate unit ". The Department was asked to file an
additional affidavitto cla-rify the points about cadre
of ITO-Group ‘B’ being a separate cadre under Commission-
erate of'Income-tax at Pune and Bombay respectively. In
the affidavit filed on 18th August, 1994, the respondents
stated that in 1976 and in 1987, the Bombay Charge and
Pune Charge were under different Cadre Controlling
Authorities. Therefore, in 1976, Smt. M.V. Bordavekar,
ITO, Group 'B' posted in Bombay charée and sShri.A.K.

Khaladkar posted in Pune Charge were under different

Cadre Controlling Authorities. Likewise, in 1987
’ c06
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Shri. C.G. Nair posted in Bombay and Shri.A.K.Khaladkar
posted in Pune were under different cadre controlling
authorities. So far as stepping—ub in 1976 was concerned,
it was under Rule 8 of the C.C.S (Revised pay) Rules 1973
and stepping-up in 1987 was under Rule 22-C of the
Fundamental Rules. Therefore, stepping-up in the two
Years were undengg%ally different provisions and
stepping-up in 1976 cannot be uged, therefcre, as a

precedent for stepping up in 1987.

7. We have considered the matter. In addition to

the Circular dated 4.2.66 which was reproduced above,

we have also considered the provisions relating to
stepping-up of pay in terms of C.C.S (Revised Pay) Rules
1973 and C.C.S (Revised pay) Rules, 1987. We note tha t
the provisions are identical and the contention of the
Department that the provisions for stepping-up under

. 1973 Revised Pay Rules were different from the conditions
for stepping-up under CCS (Revised Pay) Rules 1987 is
not borne out. Therefore, it is difficult to understand
how in 1976 the Department could give the benefit of
stepping-up to Shri. Soundara Rajan belonging to Pune
Charge with reference to Smt.M.V. Bordavekar belonging to
Bombay Charge. On the point of cadre, the applicant
has contended that after the formation of the bilingual

state the districts from Karnataka attached to Bombay

South Charge were attached to the Commissioner of Income-tax,

Bangalore. The Vidarbha area excepting Nagpur and BhdHara
and Marathwada districts were attached to Pune. However,

the Headquarters was still at Bombay and the Charge still
continued to be known as Bombay South Charge. After some
time, the Head-quarters of Bombay South were shifted to

Pune. Thus the entire charge was distributed amongst the

various charges’of Commi ssioner of Income-tax charges
ool
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from time to time. However, there was mobility of

-7-

officers from one charge to the other. While we
note the contention of the|Department that the seniority
.1ist of ITO Group-B officers is prepared on the All India
Basis and is only for the purpose of promotion to the next
higher grade, the same is not used far granting or
withholding ahy other sgervice benefit and that an ITO Group B
| though senior, but working in a cadre, cannot ask for
 parity in respect of pay etc., on the ground that another
ITO, Junior to him in the All India list but in a different
"cadre is drawigg_fgfgpggngphe failure of the Department to
explain the order dated 15.4.76 in ﬁhich the Commissioner
of Pune gave the benefit of stepping-up to an officer of
his charge with reference to an officer from Bombay Charge
givez§§;son to believe that whatever may be the All India
position of officers of this Cadre, atleaét sc far as Bombay
and Pune Chargesarej?igﬁgzgdéstggghggﬁéadre and therefore
denial of benefit to the applicant on the ground that prior
to his promotion, he belonged to a different cadre, namely

Pune Charge of the Commissionerate, is difficult to accept.

<

We therefore consider it unjust and unfair that the benefit
of stepping-up was denied to the applicant with reference
to Shri. C.G. Nair. We therefore, disposeof this

application by passing the following order 3

O R D E R

O.A igs allowed. The respondents
are éirected to give the benefit
of étepping-up to the applicant
with reference to Shri.C.G.Nair

w-‘;/
subject to arrears beqallimited
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to one year prior to the date
of filing the O.A, There will

be no order as to costs.

O.A. 802/93

This C.A is also allowed with
similar order as to consequential

benefits.

(M.R. KOLHATKAR)
MEMBER (A)

Jr

R

/ S



- —— h M o

et el TSV ENREP RS SRR s QR

% i

BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

BOMBAY BENCH )
Review Petition No.2/95 in 0.A.802/93
—
2)T.Soundara Rajan .. Review Petitioner
' in O.A.802/93
-Versys—

Union of India & Ors. L .. Respondents
Coram: Hon'ble Shri #M.,R,Kolhatkar,

Member(A) -
Tribunzl's order on Review'
Petition by circulation : Date: ‘2# {-9¢<

These review petitions are

in respect of common judgment deliverea

in 0.A.802/93 and 803/93. In that judgment

while allowing the O.A. the benefit of

stepping up was restricted by limiting the

arrears to one yeér prior to the filing of

the 0.A. In this application filed by fhe«gzizut)
’Lapplicént)the md3in ground given for apolying
for review is in respect of relief régarding
interest and cost and the arrears. So fsr as
interest and costs are concerned ,since the
| relief was not granted same is taken to have
" been rejected. So far as the arrears are
-concernedothe main ground given by the appli-
) cant is as below:

"5, The judgment is not clear as
to whether the arrearé are
restricted to the period 27-2-1987
'~ as mentioned in relief No.2 of theé
application to 26/6/92 R instead
from 26/7/92 onwards.

6. Further there are no reasons
given as to why the claim is
restricted to above either period]
Normally, the trend of the decisions
is that arrears are limited from

v
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- the day one year prior to the
filing of the O.A. and they are
entitled to arrears from that
date onwards in such cases where
the cause of action arises much
prior to bné year of the date of
establishment of the Hon.Tribunal.
In such cases the apolicants give
up the claim of arrears for a
period beyond one year from
filing of the application in
order to overcome limitation.®

2. We do not feel called on to deal
with para-6 except to state that the restriction
on arrears was specified keeping in view of the
facts and circumstances of the case and we do
not feel fhecessary to review the same. So far

~ .
as para-5 is concernediit appaars to call for

clarifications. The intention in the order is .

that benefitifer. the period from 27-2-87

. A A

to 26-7-92 vare to be given notionally. The
. o

benefits for the period from 26-7-92 i@re/given

in terms of actual arrears.
3. With this clarification the
review petitions are rejected with no order

as to costs.

(i4.R . KOLHATKAR.)

Member(n)
i\
Copy toi=-
Mmr, Te3. Rajan '
c/0. Mr, M,A, Mahalle,Adv,
2, The Union of India & JOrs,,

through Mr. R.K. 3hetty,Adv,
SECTION

OF FICER .
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<]?§> IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
~ BOMBAY BENCH 'GULESTAN' BUILDING NO.6
PRESCOT ROAD, BOMBAY : 1

‘Review Petition No. 7/96 and 8/96 in
Original Application No. 802/93_and_803/93
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CORAM: Hon'ble Shri M.R. Kolhatkar, Member (A)

Union of Indiea
Ministry of Finance
and Others, : «s. Petitioners
‘ f (Original Respondents)

V/s.
Shri T. Sounder Rajan

Shri A.K. Khaladkar5 «+e Opponents
| ~ (Original Applicant.)

OR D E R (CIRCULATION)

g S . - T G e B S T S gy S g -

{ Per Shri M.R. Kolhatksr, Member (A){

These identical review petitions are in
respect of a common judgement and therefore the review

petitions are also been disposed of by a common order.

2, These Review Petitions by original

respondents are against our judgement dated lO.ll.§4
which was issued to the respondents on 156,11,94, The
Review Petitions ought to have.been filed withih.a
month of receipt of the judgement, The review
petitions have; howéver, been filed on 27,11,95 i.e.

to say there is a'delay of more than 11 months in
filing the review pétifions. An M.P. 29/96 has |

been filed for condonation of delay in filing

Review Petition 7/95 and M.P. 36/96 has been filed

for condonation of delay in filing Review Petition 8/96,

00020'0'
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.The main reason given for cbndonation of delay is
that they had to consult several offices including
the officg of CBDT at Delhi, The reasons given are
of a general nature and do not explain the delay
M@s'iﬁzgatisfactory manner, Therefore, the Review
Petitions are liable to be dismissed on the ground

" of delay alone.

3. On merits, it is contended that the
Tribunal has failed to note the distinction between
the cases decided in 1976 in terms of Rule 8 of R.P,
Rules and F.R. 22fc). I have dealt with this aspect
of the matter in my judgement in para 7 and I do not
find any merit in the contention raised, It is
further contended that the Tribunal- grossly erred

in drawing the conclu51on that Bombay charge and Pune
charge are treated as a common cadre. I have dealt
with this point also in peare 7.of the judgement,
Thirdly it is contended that the order dated 15,4,76

- being pétently'wrong has been withdrawn by subsecuent
order dated 24,11,95 in fhe case of T. Sounder Raian
and by'a subsequent order dated 4,8.95 in the case of
Shri A.K. Khaladker. In my view any action taken

by the respondents subsequent to the judgement is
irfelevant. The para@eters of the Review jurisdiction
of the Tribunal are well defined and are contained

" in Rules under order 47 of CPC, In my view no grounds
have been maderout for review of my judgement and the

review petitions are liable to be dismissed,.

0603'.'
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4, For the above reasons the review petitions

are dismissed and the order of dismissal is passed by

~circulstion as permissibiie underitﬁé Rules

T M.R. KoIhatksr)
Member (A)

CAT/JUDL/BOM/OA .Nos,.802,803/93/ Dte-
Copy tos- |

The Union of India & Ors.,
through Mr. K.D. Kealkar,Adv,,

1229, Sadashiv Peth,
PUNE-411 030,

2. Mr. M,A, Mahalle, Adv. for
both the Applicants.

SECTION OFFICER.




