C BN PP YVt S N O

. S
R

P

RS TOS T S T APIL T B

Llomae e b

M Y B Tt st it

R e s B

\jﬁ!’“-‘ - e

TS

¥

Ministry of Defence, . {
Govt. of India. o .
2. Director General, ' '

Researth & Development Crganisation,
Ministry of Defence,

. B-Wing, Sena Bhavan,
DHQ PO,
New Delhi - 110 0011,

3. Dean & Director,

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAI BENCH, MUMBAI.

ORIGINAL APPLICATION NOS.712/92 AND 799/93."

-

Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Vice-Chairman,
Hon’ble Shri D.S.Baweja, Member (A).

ORIGINAL APPLICATIONS NO: 712/92 and 799/93.

R.H.Dani,

3/11, Girijatmak Sahahkari
Grihrachna Sanatha,

Karve Road,

Erandvane,

Pune - 411 004.
(Applicant in person).

vs. .7 Ce

-1. Union of India through
Director General, }
Research & Development Organisation,

Institute of Armament Technology,
Girinagar,

Pune - 411 025. ...Respendents.

" (By Advocate Shri P.M.Pradhan)

(Per Shri Justice R.G.Vaidyanatha, Vice-Chairman)

These are two applications filed by the app]icants'claiming certain
reliefs. Respondents have filed reply in both cases. We have heard applicant
who appeared in person and Shri P.M.Pradhan counsel for the respondents.

We have also perused the lengthy written arguments submitted by the applicant

~

' in both the cases.
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It is notnecessary to refer the pleadings in detail in both the cases.

Most of the facts are acmitted and not disputed.The points raised before us ]

are in a very narrow compass hence we w11106f§ mention few facts which are
necessary for the proper disposal of both the cases

3. The applicant was working as Sczentist"D' in the officeof Defence
Research and Development Service [DRDS] under Ministrv of Defence. He retired
on attaining superannuation on 31.3.1989. The appliicant never got his

promotion as SCientist "E'inspite of assessment done fcr the year 18&d and

1

subseguent years. Though the normal
(™

age of retirement cf Cent-

Governmert 1ssued an officiz’ memzrandum deted
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Gevernment s
24.12.138% under which the age of retirement was raised toc 63 years for LT
officers’ of Scientist 'E' grade and above. But for officers below grade Lot e
:g B TSP - . . C . N
N 'w~;§ibl1kc the present appiicant, there is a provisc proviced that such officers
Wil z'sC retire
within the preceging Tive years., Since the appiicent ¢id not get any

promotion within I years prior to 31.2.1989 he cdgﬂd’not continue up tc the

e oF &0 years. In view ¢t thiz the gppricant is cha'len
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d validity of tnat Fproviso. It is alsc the appiicant’s case that this o
provisc has beer struck down as ultra vires by the order of the Tribunai dt.
1£.9.89 in Gupta's case in T.A.521/86 and therefore the applicant is entitled
to centinue in service it 60 years.
We have already seen that as per proviso the officer should have gét ‘
promoticn within 5 years prior to attaining the age of 58 years. The
applicants’s case is that his supersession in the previous orders from
1984-1988 was bad.According tc the appiicant the assessmen; committee was
headed by one Shri Sampat whc was former UPSC Chairman. Therefore he could not
have been appointed to act as a Chairman of the assessment boardt The

applicant also relies on the judgement of the Principal Bench of this Tribunal

in Dwivedi’'s case cated 17.9.1991 in O.A. 2738/%0. Theraforz his case is that )
’ /
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~ promotiion. The aplicanrt had filed previous O A 175/87 for the - - o

‘ promotion was wrong. But the Tribunal made an observation, that even now
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nﬁn—promotion for the last five years was illegal and direction should be
given to re-consider his promotion for the last 5 years and if he

gets promotion then he will be entitled to retire at the age of 60 years,in '
view of éhe 0.M. referred to above. This is the substancexbf the applicant’s
case in 0.A. T712/92. The applicant therefore wants a direction to the
respondsents to treat the applicant having been in service till he attains tie
age of 60 years and is entitled for consequential financial benefits.

4, In 0.A. 799/93 the applicants grievance is that he was due for
promotion to Scientist ’E’ in 1994 but he was not granted promotion contraary
to rules. According to him during 1964 old rules were prevailing under which
UPSC Chairman or Member cf the UPSC should be the Chairman of assessment boara
and that bozrd should hava considered the applicant suitable for promotion.
The UPSC consiqired the case of the eapplicant and found him not fit for
identical reiief which was disposed of by order dated 24.4.1991. Wherein the
Tribunal has expressed the view that the proceedings of the seiection

committee was not 1n accordance with law and appiicant’s non seiecticn for

the respondents can reconsider case of applicant’s prometion. On
reconsideration applicant again was found not fit for promotion. Hence he

has fiied this 0.A. seeking a direction for his promction due in the year

1984 and for consequential reliefs. The aplicant’s main stand is that for the
purpose of promotion which was due in 1984 a committee should be constituted |
under Chairmarshipsof -UPSC Chairman or Member and that committee should
consider the case of the applicant for promotion.

5. | The respondents in both cases have taken number of grounds in cpposing N

the two appIicatjons. They have also pleaded that the aplicant’s ciaim is

hopelessly barred by limitation and delay. They have alsc stated that the
benefip of subsequent judgement cannot be give to the official who had
revired eariier.

€. In the light cf the Arguments addresed before us, t4e two points P ////




which fall for determinaaation are: -

1. Whether the applicant is entitled for continuing in service for
60 years and entitled to consequential monetary benefits, by
directing‘ respondesnts to treat him as having continued in ~ —

service till the age of 60 vyears?

ro

Whether non selection of the applicant for promotion for the year
1984 is bad in law and whether on that ground the applicant can

be graanted any relief regarding promotion and consequential

benefits?

7. Point No.1 : | ¢

The subject mattercf 2oint Ne.1 is the me'n reiief asked for in 0.A.
712/92. The question of enhancement of age of retirement is governed by the

O0.M. dt. 24.12.1985 where it is ciearly mentioned that the age of ret1rement

A Y

-

of ‘the Scientific and Techn1ca] Personne] of DRDS, a]! Gr-fE’ and above has -~

been enhanced to €0 years supject to the following provisc :

“those in the lower grades for which flexigie compiementing scheme 1s

P

appa1caoie shall also retire at the age &f. 60 years provided they

have been promcted to the grades they are hoicding at the time of -
attaining the age of 53¢ years within the preceding 5 years."” !
Therefore, Officers of 'E'Grade and above are entitleg 1o continue

up to 60 years, but those below Gr.'E' are entitied to the same benes1t

provided they have acquired the last promotion within 5 years befere attaining

the age of 58 years.
Applicant has two contentions to claim this relief. His first

contention is that this proviso is illegal and invalid and it has already been

deciared as ultra vires by a Bench of this Tribunal in Gupta's case by

Judgment dt.15.9.1989 in T.A. 521/86. The other submission fs that even'.

if this rule is valid applicant 1s entitled to continue up to 60 vears.

provided he gets his promotion and he further submitted that in this case
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'enhancemégtgif retirement age. In our view, that question is wholly~ ‘f*ﬁé?‘, e

-5 A ;
denia]_of cromotic: to the applicant is illegal and invalid since the |
committee which considered the case of applicant for promotion was
incompetept. - |

Taking the second contentie; first, we find that this applicant’s
challenge to his supersession or non-promotion is wholly irrelevant for
deciding the question of the retirement age. It was argued that the committee
was headed by Mr.Sampat and since he was a former UPSC Chairman he could not
have been appointed to head the Committee and therefore all the committee
proceedings are void and therefore, non-selection of applicant for promotion
by that committee is 1iable to be struck down. The applicant also placed
reliance cn a decision of the Principal Bench in Dwivedi’s case decided on
17.9.1991 in 0.A. 2728/90. 1In our view, we need not go into the question of

the non-promotion of the applicant for the purpose.of getting benefit of

irrelevant sinee that question arises under the provisc mentioned above and.
the previso itself has now been strucx down and therefore we need not go into
that question whether under the provisc the applicant has secured promection or
rict, When the erovgse itself has been etruck down 'by this Tribunal in
Gupta's case and that judgment has been upheld by the Supreme Court, The
guestion of considering the validity or invalidity of the promotion of
applicant is wholly irrelevant for the purpose of deciding the question of age

of retirement. Hence we are not going into that questicn at all.

e e B T e e TR e 5 ST

8. ~ Taking the first point now whether the applicant would be entitled to ¥

the benefit of 60 years and this Tribunal can extend that benefit when the

t lv\!‘-/’ﬁ
proviso itself has been struck down by this Tribunal. It is trueAwhen the

proviso itself has been struck down all Scientific Officers irrespective of-

the éréde are entitled to continue up to €60 years. Therefore, the applicant - Hig
may be right in a way to say that he should- be entitled to continue till 60

years, but question is whether this Tribunal can grant that relief at this
r

stage.
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The .oplicant has already retired on superannuation on 31.3.1989. He
did not approach this Tribunal before his retirement or 1mmediate1y after his
retirement tp get a direction that he must be allowed to continue till 60
years of age.. He has filed the present 0.A. in 1992, 3 years after-his
retirement. Can we grant this relief to the app]icant when he has apppoached
this Tribunal belatedly 3 years after the cause of action arose in his favour,
The applicant knew that he is going to be retired on 31.3.1989,. He did
actually retire on 31.2.10890. Therefore, the cause of action arose for the
applicant on 31.3.1689 when he retired from service. In fact, the department
has issued him a letter dt. 27.3.1982, which 'is at page 18 of the paper book,

that applicant would retire w.e.f. 29 .3.1989., As soon as the applicant

~received this letter or on 21.3.198¢ the applicant could have moved this

Tribunal questioning the validity of this order. He cannot approach th1s

Tr1buna1 after ' long de1ay of "3 years from the date of cause of act1on

~'-."“, A - ‘

9. Under section °1 of the Administrative’ Tribunals Act, 1985, a -

Gevernment Cfficial has to approact this Tribunal within one yezr fror the
date of cause of action. In fact, in a case of this type the applicant could
have approached this Tribunal even before 31.3.1989 and could have prayed for
interim order to4cU1t1nue him in service even after 31.3.198¢ unti] he attains
the age of 6C years, the applicant tock noc steps, but he comes to this
Tribunal three years after the date of his retiremenf He does not give any
explanation in the 0A for this delay and he does not even file an application
for condonaticn of delay by giving reasons. Major allegations in the OA even
after amendment is about non—granting of promotions to the applicant by
committee headed by Sampat and then about challenging the validity of the
committee. When the provisc itself has peen struck down by the Tribunal the

question of non-promotion of the applicant is not at all relevant. Whether

the applicant gets promotion or not, he would be entitled to continue till 60

o

A
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years if the proviso is illegal and invalid.
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10. The only reason offered by the applicant is that the proviso was
struck down by this Tribunal in Gupta’s case and therefore he can approach
this Tribunal subsequently. Even then the Judgment in Gupta’s case is
dt.15.9.1989 and applicant has filed this OA in 1992. Mere sending
representations or repeated representations will not save or arrest running of
Timitation. Therefore, the fact that applicant went on sending letters to
Government seeking the benefit of the Judgment in Gupta’s case is alsc not

relevant since those representations will not save limitations unlese it is a

(‘iﬁ case of statutory appeal.

\*\\\ i1. The applicant reliec on @ Judgment of the Hyderabad Beach of this

™

Judgment dt. 17.2.97 in OA £93/96, filed by ons S.R.Ram Chander, It is true. -

S hat in that®*case the Tribunal extended the benefit of Judgment of Gupta’s

Tribunal which he has filed at page 143 of the paper book, which is the

. e

case to Ram Chander anc heid that he is deemed tc have to continued in
service up tc sixty years. But, a perusal of the facts of the case show that
Ram Chander approached the Tribunal even befcre the date of his

Ve
ate of zuperannuation was 27.7.1886, he filed that 04

Q.

rannuation. His

[§3]

sup
cne week earlier and even scught an interim relief for a directior to continue
beyond 31.7.1996 til11 he attains 60 years or till disposal of the 0.A. But
the Tribunal did not grant that interim relief, but made an order that his
proposec retirement on 31.7.1996 shall be subject tc the final ordér and by
order dt.17.2.97 the Trfbunal allowed the application and extended the benefit of
of the judgment of Gupta’'s case to him and held that he is deemed to have
continued till 60 years. There was no question of delay on the part of Ram
Chander Tn\filing the 0.A. He filed the OA even prior to the date of
superannuation. Hence present applicant who has approached this Tribunal 3
years after his retirement cannot get the benefit from Ram Chander’s case.

Then applicant has produced two decisions of this Tribunal where fhis

Tribunal gave reliefs tc some other parties on the basis of submissicn made by
«n /‘ .

—as

R R



..8..
the respondents counsel that the applicants in those cases would be given the

benefit of 60 years. The question of delay or limitation was neither raised

i

nor decided 1n‘those cases. N
i2. On the other hand, the poiﬁf is squarely covered by a decision of the
Principal Bench of this Tribunal dt. 18.9.1992 in OAs 950/92 and 956/92
(which is at page 50 of the paper book) where identical question arose for
consideration before the Principal Bench. There also the two applicants had
fj]ed the case in 1992 seekingvage of retirement at 60 years and relied on the
Judgment of this Tribunal in Gupta’s case and alsc on the grounc that
non-promotion by committee headed by Sampat was void by reling on Dwivedi’'s
case. The Tribunal went into the gquestion of limitation and delay in detail

and referred to many decisions of the Supreme CoUrt and came to the conclusion:

< that relief cannot -be exténded to a party in.view of a subsequent’judgméntA

~®

which nas come after the expiry of limitation in favour of the applicant.

Hence beth the CA

"

came tc be dismissed cnly on the guestion of limitaticn. i

m
o

We are in respectful agreement with the reasoning of the Principal Bench of
the Tribunal in the commong Judgment in those twe cases.

The learned counsel for the respondents aiso placed before us an

~

sy 47 4

unreported Judgment of the Principal Bench dt. 20.11.1997 in QA 2703/97 in the
case of Shanta Gautam (KM) Vs. Union of Indié. The Hon’ble Chairman has
passed a speaking order. There alsc the applicant wanted the relief that she
must be deemed to have continued upto 60 years in view of decisibns of the

Supreme Court in Gupta’s case. We have already seen that in Gupta's case this |

Tribunal struck down the provisc mentioned above and this order was confirmed
by the Supreme Court and on that basis the abp]icant Shanta Gautam in that
case w;nted identical relief. Among oihéf grounds, the Tribunal also rejected
the claim of the applicant on the ground thag-a subsequent judgment cannot ‘

give retrospective operation and applied to persons who had retired prior to -

the date of the Judgment. This is what the Bénch has observed in para 9 of

/ /// = gm
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CA30 e may'nttice few decisions of the-Supreme Tourt on‘the<p01ntﬁviz;!¥-

the unreported judgment as follows :

"We may also add that according to us, in such matters like the ‘
éresent one, the decisions of the Supreme Court are prospecf%ve and

not retrospective in operation. The applicant had retired on the

date of filing her earlier 0.A. No.1756/93 ana, therefore, the

decisions of the Supreme Court in Civil Appeal No.v4488/90

dt. 20.11.1996 cannot be given retrospective effect in her base."

From the facts, we find that Shanta Gautam had retired on 31.5.93,
She filed the C.A. in 1997 claiming that on the basis of the Judgment of the
Supreme Ccurt which confirmed the judgment of the Tribunal in Gupta's case
stie would be entitled to continue up to 60 years. The Division Bench rejected

that contention. -
[N B

ohthe question that.a party is not entitled tc any re]ie% 1f-the-c1aimﬁis
barred by "Imitation, delay and laches.

In 1696(2) SCC (L&S) 1488 the Supreme Court has erpressed its views
on the gueztion of limitalion under section 21 of the Administrative Tribuna?él
1628, From the facts we gather that many teachers from Karnataka had
cblained LTC benefit without zctuaily making the travel. Then Government
issued orders for recovering the amounts from those persons. Some of the_
teachers approached the Tribuna® on the ground that the government has no
pcwer to crder recovery and the Tribunal quashed those orders. Some teachers
who had slept over their rights came to the Tribunal after coming to know of
the order passed by the Tribunal in the prevjous case. On that ground they
sought condeonation of delay. The Tribunél condoned the delay, the State of
Karnataka carried the matter in appeal. The Supreme Court observed that a
party has to approach the Tribunal within a period of one year from the date
of cause of action as mentioned in sec. 21 of the limitation act and he cannot

come to the Tribunal long after cause of action ohly on the ground that there ',;935

~
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is subsequent judgment which supports his case on merits. THe Supreme Court
e e~ ’

held that subsequenthjn some other case will not give cause of action for a

party to approach the Tribunal. Accordingly, the appeal was allowed and the

order of the Tribunal was set aside.

Similarly, the applicant retired on 31.3:}9Q9 and he could have
approachedthis Tribunal within one year from that date, he cannot come to this
Tribunal because subsequent to his retirement there is a Judgment of the
Tribunal in Gupta’s case and even then he took two and half years more to
approach this Tribuna].

At one stage, applicant contended that the order of retirement is
iliegal and void order based onvproviso which is void in law and based on

non-promotion due to the proceedings of committee headed by Sampat which are

veid in rature and therefore void order can be chiallenged at any time. The

rep?y to th1s contention may be found in the observation of the Supreme Court ? jhﬁ

’\.
R

m a case*pcrted in 1991(17) ATC 2871 State of PunJab & Ors. Vs. Gurudev

yhave

Si ng* the Supreme Court has observed that even a void order kas to be

challerged wahin the period of limitation. The Supreme Court haé further
pointed out that the order passed in the case affected the service of the
cfficial including non-payment of <alary. Similarly, in the present case the
retirement order has dis-continuecd the service of the applicant and
dis-continued his payment of salary from 1.4.1989 and therefore applicant

.

should have immediately rushed to this Tribunal within one year from the date
of cause of action. We may also make useful reference to the deéision of the
Apex Court in Bhoop Singh reported in 1992(2) SLJ (SC)103. It appears some -
Constables went on strike at Delhi. Their servicec came to be terminated.
Some of them approached Courts or Tribunals and got reinstatement. Then after
few years one of them Bhoop Singh apbroached the Tribunal and his application

was dismissed on the ground of 11mitétion and his appeal was dismissed by the

Supreme Court. The Supreme Court has observed that the argument before

Supreme Court was that when most of the Constables have been reinstated by 7

.1

[
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Court orders and on the basis of those judgments Bhoop Singh also deserves to 3
be reinstated. The Supreme Court rejected this'argument since he has
approached-the Court after long lapse cf time. It s observed that
iﬁordinate and un-explained delay or laches is by-itse]? a ground to refuse
the relief, irrespective -¢ the merit of his claim.

gimilarly, the applicent has a gcod case onh merits, but he has come tc

this Tritunal three years after hi_ retirement and therefore we cannot grant

him the relief due to limitation, delay and laches.
The last de.ision on the point tc be noticed is Rathod's case
reported in AIR 1990 SC 10. 1In thet case the Ccnetitution Bench of the

rder has tc be chailengsd within the

fa
Q)

[4p]

Upi e CoUrt has observed that
period of limitation and the periocd of commences from the date of cause of

. X =« . . - . 2 P Fe
action.. If a steiutory appeal is provided, then the cause of actiof .commences

from the date of the Appeliate Crder.” The Supreme Court has made it further

et
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ar i 22 judgment that th-'s principle will not be

3

- a0 AF e S atath
para 2\; of the rego

=3
&)

L]
m

- Y

cplicable when the remedy availed of  has not been provided by law. The
Supreme Court further observes that repeated unsuccessful representastions rnct

providged by law cannot extenc Timtd

ot
fv

“ion. It is trerefcre, seen that & party

m

cannot come to Court on the basis of a subseguent judgment which may be in his

favour on merits, but he cannct get the benefit if he approaches the Tribunal

after the period of limitation.

n

[N

We have alrea

fel)

y seen how the zpplicant has appgroached the Tribunal
three yéars after the cause of action though he had only one year perioa of
limitation to approach this Tribunal under section 21 of the Administrative
Tribunals Act.

As rightly argued on behalf of the respondents, the claim of the

applicant is almost like a money claim. If we now hold that retirement on

31.3.198% was illegal, then- the applicant will be entitled to salary and

et e

-aliowances for a period of two years. If we give such Judgment, then on the

-

§Redoend B - o L s oo



o

-10-
basis of this Judgment hundreds of officers who have retired can also wake up
and apply to the Tribunal to géant them the similar relief so that they can
get salary and allowances for two years which will be a heavy burden on State
exchequer. Pérticu1ar1y, when the claim is in the nature of a money claim
or to get monetary benefit, it cannoééé allowed after the period of
limitation.

For the above reasons, we are construed to hold that applicant cannot
be given the benefit of enhancement of age of superannuation ug to 60 years
under the 1985 OM in view of his approaching this Tribunal long after his
retirement. Point No.1 answered accordingly.

14. Pci

ps
=

ro

n Q.
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he subject matter of this Posint No.2 i< the prayer in the second case

viz. O.A. 799/92,

KT

"' The-applicant’s case is that for the ygar_1§84;helwé§ ndtffpundxgmt

———

for promoticn and his juniors came to be promoted. His grievance his that the -

committee which coﬁs?dered the question of promction from Scientist *.° té
Scientist ’£' was not constituted as per the rules prevailing at thar time.
Upto the year 1284 the then rules provided that the co:3*tteé should be
headed by UPSC Chairman or UPSC Member. But, in 1385, the Rules were amended
and UPSC was nct associated with the Conmittee. But, ac far as censidering
promotion for the year 1984 a non UPSC committee tocok the decision, but
as per the rules in force in 1984 it should have been a committee headed by
UPSC Membe: or Crairman. It wae therefore argued by the applicant that since
fhe non-promotion for-the year 1984 was decided by an incompetent committee
and the whcle proceedings are void and therefore_direction may be given to
re-consider his case for promotion for the year 1984 by a proper committe
as per rules. : ’

There is no dispute that as per the rules in force in 1984 the
committee should have been headed by UPSC Chgjrman or Member. This O.A} is

filed in 1992. The question is whether the question of promotion for the ye3r

.-
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1984 can be now directed to be done in the year 1999 in the OA filed in 1993,

L,J/\Q_AA ' . ‘ '
particuiarly, simee applicant has retired from service on superannuation on i

~

31.3.1989, -

Three things are coming in the way of the applicant for granting the
relief. One is principles res judicata, second is delay and the third is the

retirement of the applicant in 1989,

S, Taking up the first point viz. res judicate, we find that the
(

‘accepted the applicant’s contention that the Constitution«@f the' committe was

Y
applicant filed earlier OA n the identical promotion about his supersession

for the year 1984, The earlier OA was OA No0.175/87 and identical relief was
asked for in that OA. Same argument was addressed before the Tribunal that
the committee which decided the question of promcticon weés not properly
constituted as per the 1934 Rules. The Tribunal disposed of the OA by order

Gt. 24.4.1991 which is at page 22 of the papef book. In fact the Tribunal

gy T

iles.  Even after hold-ng that the applicants
supersessicon waz decided by an incompetent committes, stiil the Tribunal dig
nct grant any relief to the applicant and what is mcre, the application was

holding that the Corstitution of the committes wa

[Ha

1liezat, it hac been cbserved as follcws :

"But the relief as claimed by him cannot be granted not only because
of the time factor, but alsc because he hac attained the ége of
superannuation”.

That was & case where the OA was filed in 1987 challenging non-promotion for
the';éar 1984, Therefore, the OA had been filed three years after the cause of
action. The Tribunal observed that in view of the time factor relief cannot
be granted. If that is the position in respect of an OA filed in 1987,
nothing more need be said to grant similar prayer in the present OA filed in
1993. If the Tribunal declined to grant identical relief in the previous OA

on the ground of limitation, how can the applicant ask the same relief in the
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present OA filed in 1993. When a similar prayer has been refused by the
Tribunal on the previous occééion it cannot be granted in a subsequent OA and

therefore the present OA is barred by principles of res judicata.

Still the Tribunal made an observation in the order that since justice

has not been done to the applicant, it is left open tu thevGovernment on its
own to re-consider the matter if the government feels it can even how gfant

him notional promotion. Therefore, while declining to interfere and declining
to grant any relief in the 0A a mere observation was made that it is open to

the the government suc mote reconsider and grant any relief tc the apod

R aE-Eo% o
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In the operative portioncf the order it is made clear that the OA was
dismissed. - em : o e e

The applicant filed a Contempt Petition in that case on the grouns ™"
that the government has nct reconsidered hic case and they are nct granting

Tl

hin promotion. A Divieior Bench of this Tribunal rejected the Contempt

Feltion by order dt. Z21.£.°23%, which is at rage 41 of the paper bock stating
that thers was no order “n Tzoour of the appiicant

ccritempt does not arise.

If once we reach o the conclusion that the OA has been dismissed ang

nc reli
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f was granted in the previous OA, the appiicant in the present 04
cannot again ask for for similar prayer regarding his bromotion for the year
1984 and therefore we hold that the present OA is 5arred by principles of res
judicata. The fact that on applicant’s repregentations the government
re-considered and again rejectad the claim of the appiicant is not relevant.
The subsequent rejection will not give a fresh cause-of action since as per
the observation of the Tribunal, the government was told to re-consider the

matter on its own and grant relief if finds that the applicant deserves it.
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It does not give any fresh cause of action to'the applicant to approach this
Tribunal.

16. Now, on the second point_menfioned above viz. question of delay, we
are now in 1999, the OA was filed in 1993, the point for issue is whether the
applicant was suitable for promotion in 1984 or not. Applicant has since
retired. In these circumstances, no relief can be granted in view of long
1ap;e of time between the cause of action viz. non-promotion in 1984 and on
the date of the OA and és on-to day. Therefore, delay also comes in the way
of the applicant in granting any relief. While discussing Point No.?1 we have

already given detailecd reasons how even a meritorious claim fails if it is

~n
ol

A

O]
[£2]

~red by Timitation, delay and 1:
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17. Then, the cther point which comes in the way of the applicant is, his

retirement in 1989, According to the Rules in force in 1983-84 whjch;wefe i

placed before us by the applicant at the time of‘argument,,xhe promotion can
e granted by the committee after assessing the pe-formance of the cfficer on
thé basis of service rezord and interview. Even 1 we accept the argument of
the applicant, thé best we can do is to set aside the corder ¢f rejecting the_

(33

‘mof the applicant for promotion and give a cdirection tc the respondents

|

s

“o constitute a proper committee under 1884 Rules and decide ths ¢

[4

applicant for promotiori for the year 1984. The question is whether we can
grant this relief, even if we accept the entire applicant’s case, in view of
the applicant’s retirement in 1989.

As per rules, the committee has to scrutinise the service record and
then conduct an interview and then decide whether an officer is fit or unfit
for promotion.  Even if a regular committee is now constituted how can they
conduct the interview of the applicant in i999 to decide whether he was fit‘
for promotion in 1984 or not. If the applicant was in service, the métter?is“.
different. When the applicant has retired from service about 10 years bagk,

how can the committee that may be appointed now interview an officer who
r
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retired about 10 years back to find out his suitability for promotion about 5§
years prior to his retirement. Therefore, in view of the subsequent event of
applicant’s retirement in 1989, about four years prior to the filing of this
application, the direction for constituting a fresh committee and consider the
¢laim of the applicant for promotion cannct be granted since interview is one
of the criteria for deciding the question of promotion.

i8. The submission of the applicant is that the committee has discretion
to exempt interview and grant promotion on the basis of recofd. This Court
cannot give a direction to the committee tc ewsrcise the discreticn and grant
promotion to the applicant.

We will illustrate this point. In all Re:ruitment'ﬁu?es, there will
be provision for qualification, age apd experience. But in eyery»RecrUitment
Rutes there is a provision that Government may relax any or a]l:of:the
conditions. Though the Government has s'ch;power, a Court or Tribunal cannot

4

give 2 direction to the Government to srercise that power and re!l

(T

[$Y)

particuiar conditicn either regarding age or gua'ificztion or experience etc.
Thefefore, even in the present ru]es the Committee has discretion }o erempt
interview. The Tribunal cannot give 2 direction te the committes tg
grant exemption to the appiicant from interview anc then grant him promotion
ori the basis of service record.

Hence, taking any view of the matter, we_find the relief sought for by
the applicant cannot be granted.
19. We may also observe that in view of the observation of the Tribunal in
the previous order the goverhhenf ﬁéok;ugx%ﬁé;ééf?éF'fbr'Fe—considefétioh and
also called upon applicant to furnish.his bio-data and option'of subject, but
the applicant never cocperated with the administration. That is how, even
after re-consideration the committee rejected the request of the applicant

for promotion.

For the reasons mentioned above, we answer Point No.2 in the negative.
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20. In the result, both the OAs viz. OA 712/92
dismissed. In the c¢ircumstances ofthe case, there will be

costs.

and OA 799/93 are

no order as to

(t.s.BAWEJA}// (P.G.VAIDYANATHA)
MEMBER(A) . | VICE-CHAIRMAN
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