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Shri Bhau Saheb Rao Phatale,
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4. Shri Ashok Baburao Sadare,
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5. Shri D.K.Barbate,
Working as LDC
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6. Shri S.N.Samant,
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{URDER) (ORAL)

Fer Shri ﬁ.V.Haridasan, Vice Chairman.

This is ‘an application Filed under Section 1% of  the
Administrative Tribunals Act. Shri Bhau Saheb Rap Phatale has
sought the following reliefs:~

"a) To hold and declare that ANNEXURE-I being Order dt.

b’

15/1/71993 is illegal and should be guashed.

To hold and declare his right for promotion to the
post of Lower Division Clerk and that he should be
appointed to that same post from the date juniors

are working.

b1)To hold and declare that the seniority list dated

c)

d)

@1/83/199% is illegal and that the Applicant is séninr
to Respondent Mos.3 to &, and that the Respondents |
be directed to prepare such {resh.seniority list.

To grant conseguential monetary and non-monetary
benefits.

Grant any other further orders in the interest of
justice with costs for which act of kindness the

Applicant i1s duty bound shall ever pray."”

2. The factual matrin shorn of details which are not germane

for proper disposal of this application is stated as under:-

The applicant who has passed S5C Examination in the yeér

1978 and had registered with the Employment Exchange was called

for -an interview by lstier dated 19/2/19B1 issued by ithe Regional
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Deputy Director of éensus (peration, Aurangabad for being
considered for appointment as Tabulator at a consolidated salary.
The Applicant had been successful and was appointed as Tabulator
on & consolidated salary with effect from 2/3/1981. The
Appointment continued till 1@/2/1782 and thereafter his services
were terminated. While so he was again called by the Joiant
Director of Census Operation, Maharashtra and was appdinted again
as a Tabulator on 28/1/1782. While continuing &as a Tabulator
fram 287171782, the Applicant was by order dated 14/4/7835
appointed as Watchmaﬁ w.e.f. 1/6/83% on purely temporary and adhoc
basis. Though the appointaent was adhoc, he continued without
interruption and was placed in the seniority list of Chowhidag as
on 1/9/1989 circulated on 23/16/787 at Sr.No.6 sbove Respondent
Nos.3 to 6(Annexure A-1 to Rejoinder). In the next seniority
list 1issued in August,?i fﬁnnexure A-2 to Rejoinder) also the

applicant was placed senior to Respondent Nos.3 to 6. While so.
ultimately the services of the Applicsnt was regularised by arder
dated 17/8/1978 (Annexure A-XIX}) as Chowkidar at Ar.No.73% of the
order. When the applicant was so continuing, from the seniority
list at Annexure A-1 of Rejoinder, the applicant came to know
that Respondent Nos.Z to 6 were promoted on adhoc basis as Lower

Division Clerks. Thé applicant felt aggrieved that he was not
considered for adhoc promotion while his juniors were considered.
He therefore made representation on 619/9@} Finding no response,
the applicant went on making representations. Ultimately, the
applicant was told by Impugned order dated 1S5/1/17723 that he was
not promoted as his initial appointment was not sponsored by

¢¢i4u
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Employment Exchange. Aggrieved, the applicant filed the
application originally challenging the I[Impugned order and
claiming adhoc promotion to the post of Lower Division Clerk at
par with his juniors, Respondents 5 to 6 and later the applicant
amended the 0A seeking a declaration that the seniority

list of the vyear 1776 in which the seniority of the applicant
tas been lowered be declared illegsi, uniustitiable and
inoperative. The applicant is thus claiming adhoc promotion as
Lower Division Clerk at par with Respondent HNos.X to 5 and
placement in the seniority list in the grade of Chowkidar above
Respondent MNos.3 to b. The applicant to filed MP-528/97 to bring
on record certain happeningé during the course of pendency of the

Application which has been accepted.

Fe The Official Respondent Nos.l and 2 filed a reply

statement and a Sub-~rejoinder after the applicant had filed a
Rejoinder. Though Respondent MNos.3 to &6 were served with notice
and Shri Ramamurthy, learned counsel had filed Wakalatnama for
them, they have not filed any reply statment. The Official
HRespondent Nos¢i and 2 seek to justify the Impugned action in
altering with the seniority of the applicant on the ground that
the applicant was not sponsored by Employment E=xchange for his
initial sppointment and that he was agpainted only on sdhoc basis
while respondent Nos.3 to & were nominees of Employment Exchange
and regulariy appointed.it is also contended that there is 3 gap
in the service of the applicant as Tabulator. They f{further
contend that in the first two seniority list of Chowkidars, the
applicant was placed senior td Respondent Nos.3 to 6 inadvertant

-~
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ot the  fact that the #Hpplicant’'s rfname was not sponsored by
Employment Exchange, while those of Respondent Nos.3 to &6 werse
sponsored by Employment Exchange. Regarding the adhoc promotions
given to Respondent Mos.X to & igroring the claim of the
applicant, the respondents contend that this was done becauss the
applicant could not be treated at par with Respondent Nos.3 tao 6.
The respondents have further contended that as the Fespondent
MNos. 3 to & were promoted on adhoc  basis in 1784 and the
applicant filed this application only in 1993 after a lapse of
more than 3 1/2 years, the 0A has to be dismissed for delay and
and lacheé. The Respondents therefore plead that at this
instance of time, the Tribunal may not interfere in the matter.

i The applicant in his rejoinder has contended that the
case of the‘respondent that the applicants name was not sponsored
h? Employment Exchange is not true,that there was no difference
in the appaintﬁent of Applicant as also of those of Respondent
MoS.3 to 6, because all of them were appointed purely on
temporary basis and that since the applicant’'s services have been
reguiarised by order dated 17/8/1798 in terms of the truling of
the Full Bench of the Tribunal in 0A-958/92, the regqularisation
should confer seniority from the date of initial appointment,
even it the appointeent is made on casual basis against existing
regular vacancies, contend the applicant.

S. We have with meticulous care gone through the pleadings and
all the documents placed on record and have heard Shri  Sandesp
Marne for Ghri D.V.Gangal, Counsel for applicant and Shri
R.k.5hetty, learned Counsel for Respondent Nos.l and 2. However,
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we did not have the privilege of hearing Shri Ramamurthy as he

was not present when the case was taken up for hearing althouoh

he was seen 1in the court twice during the midst of hearing and
gid not remain to argue the case.

&. We may +irst deal with the claim of the applicant
regarding the placement of applicant above Respondent Mos.2 to &.
1t i=s not disputed that in the seniority list of 1989 and 1991,
Respondent Nos.3 to & were placed immediate]yv below the
applicant, It is also not disputed that the applicant was
appointed as Watchman on 1/46/19837 while Respondents Nos.3d (o 6
were appointed only on 1/8/1983. Though the Applicant was
appointed earlier as Watchman, the Respondents | and 2 seek to
Justify their action i1n changing the seniority o4 the applicant
in the seniority list o 1994, allegedly on the basis of
representations received from somebody and discovering the fact
that the applicant was not initially sponsored by Emplovment
Exchange and not appointed on regular basis. We find little
justification in the action of the respondents altering the
seniority list by placing the applicant below Respondent Nos.3 to
& afiter a lapse of mo?e than seven year without even giving him
an opportunity to show cause. This action amounts to negation of
principles of natural Justice. The contention of Respondents 1
aq? 2 that the applicant’'s appointment as Watchman w.e;f. 1.£.83

Qj'.z)b ad—hoc, he should be treated as junior to Respondents 3
toc &6 though they were appointed only on 1.8.83% because their
appointment was regular, haz no leggal or +actual $oundation.

&t T R bpY Cot”
While in the appointment order it was stated to be ad hoc , in

H
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H
the appointment orders ofRespondents 5 to 6 (Annexure R), it was

stated to be purely temporary until further orders. Therefore

ha was he ) .
thare o difference between the nature of appointment of the applicant
and respondents 3 ta 6. Further the contention of the

respondents that the applicant's name was not sponsored by
Employment Exchange for his initial appointment as Tabulator st
Aurangabad is also not suppqrted by any material. Thawgthe
applicant has scught s direction to the Respondents to praoduce
the service book of the Applicant &;;/;he Respondents have stated
that the Service Book of the Applicant could not be traced. I+
the respondents wanted to establish that the aﬁplicant’s
‘ . appointment as Tabulator was without being sponsored by
Employment Exchange, the relevant records should have been traced
and produced. Further, the applicant was not picked up from the
street; but he was served with & notice caliing wupon him to
appear on 19/2/1781 for interview. Unless the applicant s name
was sponsaored by Employment Egchange, we fail to understand how
the Regional Deputy Director of Census Operations, Aurangabad
could have come to know that there was such a person as Phatalie.
In the appointment order of the applicant dated (9.2.81(a3) there
is no reference to any application made by the applicant for such
appointment., Therefore, the arqument that the applicant’ s name
was not sponsored by the Employment Exchange has not been
substantiated._ If only the résgondents I and 2 had produced the
file relating to the initial appointment of the applicant by
Annexutre AL, the source through(which tﬁe applicant’'s candidature
came have been hknown. Rergéﬁe failure of the respondents to do

L Yy _— 5
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gt cannot prejudice the applicant. Without any document and
withcuf any basis alleging that it was on some representation,
the author of which is also nat~discloéed the respondents could
not have justifiably altered the senlority position of the
applicant to his detriment and to the advantage of respondents 3
to & . The argument of the lesarned counsel of the applicant that
the respondents | and 2 have changed the seniority of the
applicant long after filing this Original Application, _withoqt
notice to the applicant and without informing the Tribunal, was
calculated to frustrate the litigation, cannot be brushed aside,
as meritless. Therefore, Athe action of the respondents in
reversing the seniority position of the applicant placing him
below respondent Mos. 5 to 6 is wholly unjustified. It has been
held in a rcatena of rulings of the Apex Court, that once the
appointment of adhoc appointee is regularised.as per rules, the
appointes would count his seniority from the date of initial
appointment. See Direct Recruif Class II Engineering Officers’
fissoclation vws. State of Maharashtra reported at 1776 5CC
(L&5)3EF(para 471.

7 A Full Bench o4 the Tribupal sitting in Bombay ih

0.A 95B/92 relying this ruling of the Apex Court helg:

"The chargeman appointed against regular vacancies on
casual basis who continued to work for a number of years
‘without break are entitled to get seniority from the date
of their initial appointment and not  from  the date of

regularisation”.

sarT,
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Here the applicant was appointed as Watchman on ad hoc basis
on an existing vacancy had continued without interruptiné and was
confirmed o the post of Chowkidar by order dated 17th
fugust, 17798 (Annexure & YXIX).
3. Mext we will consider the claim of the applicant for ad hoc
promotion with effect from the date on which the respondents 3 to
) wére promoted on ad hoc basis to officiate ags L.D.Cs. The
respondents 3 to & were initially appointed as L.D.Cs on ad hoc
basis In the year 1784. The applicant for the first time raised
his grievance on this score only by his representation dated
5.7.79 by which time his cause of action, it any, regasrding that
had been barred. That he came to know of the adhoc promoction
only from the seniority list on 22.18.8% cannot be accepted .
Even after seeing the seniority list, he did not make any
representation for about (1 months. Though he did not get any
reply to his representation, he did not file any application
within one year atter the expiry of &6 months from the date of his
representation. Therefore the relief claimed by him in his’
application filed in ﬁugust,i??3 iz hopelessly bareed by
timitation.
G. The learned counsel of the applicant argued that as the
representation of the applicant was rejected on merits by order
dated 15.1.83, the application challenging that order is within
'time. In support of this position, the learned counsel referred
us to the rulings of the Supreme Court in AIR 1977 S8C Z050.
We find that the above ruling was given in the peculiar facts
situation and does not apply to the case onhand where the facts

... 100,



{d) There i

1@
are totally different.b In 53.5.Rathore wvs. State of M.P, AIR
1778 SC 18, the Apex Court has clearly held that the period of
limitation to approach the Tribunal starts on the ewplry of a
period of six months from the date on which the appeal or

representstion is made and if no order is received and that if

the application is not filed within one year, then the
application will become barred. It has also been held that
repeated unsuccessful representations would not enlarge the

period of limitation.

14, In the conspectds of facts and Circumstances, the
applicatioh is disposed of with the following declarations and
directigns:—

/

ta) The seniority 1list o4 Chowkidars dated 1.3.96 to the

- extent to which thg applicant .is placed below respondents 3
to & is declared illegal,unsustainable and inoperative and the

' respondents 1 and 2 are directed to amend the same and place

the applicant in seniérity as Chowkidar above respondents No.3.

{b) The pravyer o? the applicant for ad hoc promotion w.e.f. the
date of promotion of Respondents 3 to 6 is disalliowed, but the
respondents 1 and 2 are directed to consider the applicant for
regular promotion in the promotion gquota to the post of L.D.C.

on the basis of his seniority position above the third respondent

and also to consider him for ad—hoc promotion, if and when a

vacancy becomes available.

{c) The Rve directions regarding amendment of the seniority

list dated 1.3)\94 shall be carried out within one month,.

Nno order as to coste.

SOVHIDAN S. TAMPI) ¢ ARIDASAN)
M ﬁ2§a7(é) VICE CHAIRMAN




