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BO?'SAY HLNCH $ BOMBAY 

Date .f order $ 2G-29G 

ft.?. No. 30/96 
in 

Q. NO. 425/92 

Shaflkat Ramchafldra Kadam 
& 146 others 	 .... 	Petitioners. 

vetS t 

Union of India & 9 Others 	.... 	Resp.ndents. 

R.P. No. 31/96 
- in 

Q.A. No. 259/93 

Padmakar rjuaraG Deshmukh 
& 6 Others 	 .... 	Petitioners. 

verSt 

union of Didia & others 	.... 	Respondents. 

PER, Hac!±E!R.N.K. VERM?'.. frEM.R ADMUUSTRATIVE: 

These are the Review Petitions against the 

jUdgeicnt and order of the Tribunal in OA No. 425/92 
of 

	

	
and 259/93, which were decided by a coiunon order on 

6.12.95. The applicants in these two Review Petitions 

have brought to notice that there are serious errors 

in the judgenent contrary to the pleadings as 

well as flits. In the Review petition No. 30/96 

in relation to OA No, 425/92 the applicant has canvassed 

again the ratio of the judgerTent in the case of Uttamtao 

Haflumafltrao Jdhav in OA No. 823/57 by which the senio-

rity was required to be determined between direct recruits 

and promotes on the basis of continuous officiation in 

ins cadre notwithstand ing Ut dates of cenfirmation. 
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Since the said judgement of the Tribunal was upheld 

by the Non' ble Supreme Court by the dismissal of 

S.L.P. filed on behalf of Union of India and a Review 

Petition Na. 18/93 was also dismissed by the Tribimal, 

the matter relating to the fixation of interse seniority 

between direct recr uits and promotees has been settled. 

The revised seniority list subsequent to the judgement 

is now based on the length of service after their initial 

appointment as direct recruits • The applicants have 

prayed in these R.PS that by the present judgement in 

these O.As., the whole matter has been sought to be re-

opened which stood anthl tided by the earlier judgement 

of thiE Trib.inal in C.A. No. 823/87 Uttamrao Hanumantrao 

Jadhat & on. This is an error apparent on the fact of 	
24 

the record and the present judgement, therefore, deserves P1 

to be reviewed • The applicanis have 	brought to the 

notice that the judgement went mud beyQnd the pleadings 

as it was nobody's case that the judgements in the case 

of U.N. Jadhav & OrB. (OA No. 823/87) and K.K. Patltr 

(O.h. No. 213/87) ought to be reviewed. The presint 

judgement in these GAS has sought to be reviewC the 

judgements in the earlier Ws which is not permissible 

for a Division Benct to do. The effect of the judgement 

in the present GAs is that the reliefs grantd in the 

earlier judgements are liable to be withdrawn. The 

present judgement, therefore, deserves to be reviewed 

to reneve this anomalous and incongruous situation. 

nother error has crept in by permitting grant of 

seniority to a proatee official for the period when 

he was not even eligible for being promoted to the 

post of Inspector. The reliance of the Division Dendi 



on the iiinistry of Hone Affairs Thmorasdum dated 

22nd D.ceSer, 1959 is not correct as in the •arlier 

QIts.of U.H. Jadhav & Others, the Bench did not accept 

th4s contention made on behalf of UnSet of India as 

well as on behalf of the promotes officials. The 

Said on, dated 22 .12 .59 had not only become •bsolete 

as it was not being applied after the judgemeits of 

lion' ble Supreme court in various matters in which 

lion' ble Suptlme Court has stressed onseni.rity being 

determined on the bas is of length of service as also 

the fact that the grsakujam Bench of this Tr ibuna]. 

by its judgement dated 26.3.1991 in the case of V. 
-A)- 

Narayanan & on • versus Collector of central Excise & 

Custons reported at ATFt 1991 (2) C,AJt. 66, has declared 

the paragraph 7 of the O.M. dates 22 .12 .59 as violative 

of Articles 14 and 16 .f the Constitution and it also 

held that the fixing •f the seniority is the case of 

those applicants basing on G.M. dated 22.12.59 was 

irregular and iapr.per. The applicants have stresses 

the point that this D,B, ala not have the liberty to 

disagree with the judgement of the Ceordinate Benches 
-I 

of the TriManal as given by the Lrnakulam Bench and 

/ 	Hyderabad Bench earlier to thatbes ides the ratio of 

the judgement in Jadhav's case. 

2. 	In the •ther Review Petition No. 31/96 in 

O.A. No. 259/93, the R.P. has been filed by Padmakar 

Arjunrao Deshmukh without having been verified by the 

learned counsel for the petitioners in that matter. 

fpart from this defect, this R.P. is also a repetition 

of the points made by the petitioners in R.P. No.30/96. 
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Besides, the petitioners in this SF. have brought 

to the notice the judgerlent of the Non' ble Supreme 

Court in the case of P.S. j'iahal & Others vs. Uni.n 

of India & ors. reported atAa 1984 S.C. 1291 

wherein the vires of Government O.i. dated 22.12 .59 

has been interpreted by their LordShipS and subse-

quently in case of J.S. Lamba & Ors. vs. union of 

India reported at AIR 1985 SC 1019 wherein the Man' bit 

Suprene Court has held that the 'seniority of the 

applicant cannot be fixed in accordance with the 

U.N. dated 22 .12 .1959. 

	

3. 	we have given the Review Petitions QE serious 

oznsideratien. The applicants in both these OJss 

under reference had at no time questioned the vixes 

of the Government O.M. dated 22.12 .1959 as would be 

	

Sr 	from the re2ief cleu5eS reproduced in R.P. No. 

30/96. The entire adjudication in these two 0./iS 

was to recast the combined seniority list of the 

Inspectors of various coliectorates as on 1.1.91 on 

the basis of the continuous officiation in the cadre 

after being duly appointed and joined in the cadre 

leaving out the date of confirmation. in the pleadings 

and arguments, the learned counsel for the applicants 

totally relied on the ratio of the jtgement given in 

the case of J.H. Jadhav & Ors. (0./i. No. 823/87) which 

recast the seniority of the direct recruits vis..a-

vis Jadhav & ethers, who have according to certain 
LA 

seniority lists,been apothted and joined earlier to 

him. The 0./is were filed to renove the anomalous 

situation cre&ked by the interpolation by Jadhav and 

others in the combined seniority list. Our judgement 
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and order in this matter has been passed on the facts 

and citations brought to our notice during the course 

of arguments. The case of V. Narayenan & Ors • versus 

Collector of Central. axcis. & Custons decided by the 

Ernakulam aenth and the cases of P.S. Mahal vs. union 

.f India & J.5. Lamba vs. uni.nsf India (supra) decided 

by the Ron' lie Supreme Court were never brought in 

support of the arguments of the learned c.unsel Sr the 

applicants. In any case, the facts and circumstances 

of the case now brought to our notice have no xelevance 

in the present case. in the case of V:. Na.tsyanaa 

& Ors • vs. collector of Central £xcise & Customs • the 

vires of pare 7 of the Government O.M. dated P7.02J 

was adjudicated and the same was declared null and veid 

and accordingly, the seniority list prepared on the 

basis of that O.M. was directed tc$recast on the basis 
11 

of the principles leid den in the remaining pert of 

the O.M. dated 7.2.86. in the case of P.S. Z4ahal, the 

matter related to appointments in the Central public 

works Department as Assistant rixecutive Engineers under 

the.raies issued•n 21.5.54/lite problens of inter as 

\ 	
seniority between the Assistant Executive Engineers and 

the Assistant Engineers arose because of the quota 

system which cane into existance25.8.l949. The aipoint-

nents, thereafter, continued with these pr.blems upto 

1971 when the seniority list of the Executive Engineers 

promoted from the grade of Assistant Engineers showed 

as juniozs to several Executive Engineers promoted much 

later from the grade of Assistant Executive Engineers. 

in that case, at one time teliance was pLaced by the 

respondents on the Ministry of Home Affairs Ott. dated 
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22.12 .59, but the learned Solicitor General appearing 

onbehaif of the U*i.n of India ceaceded that the Said 

0.11, has no appi.Lcati.n to this case and was Irrelevant 

and the HenOble Court also accepted the same view. 

Thus, it would be seen that there was no adjudication 

regarding applicability or the vires of 0.14, dated 

22.12.59 in the case of P.S. Maha]. & ors. (supra). 

H.n'ble Supreme Court decithed that case on merits 

dehors Binistry of Home Affairs GM. dated 22.12 .59. 

So far G.S. Lamba's case is concerned, the Hon'ble 

Supreme Court has sluaciated the following princi9bes 

where recruitment to a service .r a cadre is 
from more than one source, the controlling 
authority can prescribe quota for each course. 
It is equally c.rrect that when, the quota is 
prescrid, a rule of seniority by rotating 
the vacancies can be a valid rule for seniority. 
But as pointed out earlier, if the rule of seni-
ority is irextric.fly ir.terwic. with the qute 
rule and there is enorenous deviation from the 
quota rule, it would be unjust, inequitous and 
unfair to give effect to the rota rule. In fact, 
as held in 0.0. single's case (AiR 1984 SC 1595) 
giving effect to the rota after noticing enor... 
mous departure from the quota rule would be vie... 
bative of article 14. Therefore, assuming that 
quota rule was mandatory in character, as pointed 
out earlier, its departure irtist permir rejection 
of rota rule as valid principle of seniority.*  

The Supreme Court has again in the Same ruling held 

that 

 

' .... giving effect to the rota rule after noticing 
the enormous departure from the quota rule would be 
violative of articles 14 and 16, that selection or 
recruitment of one year shall have precedence ever 
selection or recruitment of the next year and this 
is what is known service jurisprudence as sniority, 
according to continuous of ficietien in the cadre or 
the grade... This is in tune with fair play and 
justice and ensureS equality as mandated by Article 
1'. .fl 
4- 

e have held in our judgement that there was no break 

twfl of quota and rota rule in the instant case. The 

?pl icants due to nonava ilabil ity of proneteei were 

U 
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eligible for appointment as Inspector .nly for two 

years or so which cannot be considered to be a break 

down of quota rule. The pr.motees wece given their 

dates of seniority against the vacancies reserved for 

their slots in the prescribed ratio and there is no-

thing wrong in such a systom which was accepted by 

everybody when they got their appointncnts in the 

Inspector grades between the period 1973 to 1985, 

while the responients have claimed that they had applied 

the fl4A'S GM dated 2912459. 	we did find that this 

was not done very inetiol.usly and precisely and that 

is why we have given an order that they must recast 

the seniority list taking into account the exact 

etipulatioss of ZtA'S O.M. dated 22.12.59, which may 

mean disturbing the seniority erroau.sly assigning to 

i:cct recruits as well as prmetees r Since the 

seniority lists are only pr.visional subject to correction 

the order passed by us will have a salutary effect of 

bringing all the anomalies and errors to a logical and 

C 	final correction. The rejection of S.L.P. by the 

non' ble Suprene Court does not center upon the judge-

ment and order passed by the Tribunal or the High court 

the sanctity of final adjudiCation in the matter. It has 

been held by the nail Bench of the Tribunal in the case 

of DC. J.P. sharma vs. Chief secretary, Delhi, reported 

at 1995 (2) AtJ 368, that s 

"what is binding on all Courts within the 
territory of India, as provided in Article 
141, is the law declared by the Supreme Court. 
The dismissal- of S.L.P. by an unreasoned order 
does not amount to declaration of law under 
ArtiCle 141 of the constitution and the said 
order cannot be treated as an affermance of 
the views expressed by the Court OC the Tribunal 
against whose order/judgement the bP was 
preferred." ... 8 .. 
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In this, we are also supported by the latest judgertent 

of, the gon' Die suprerir Court delivered by three .i'zSer 

Bench in the case of Union of india & Anr. versus G.K. 

vaidyanathan & Ors. repeLted at (1996) 32 Alt 135. It 

has been held by the goa' Die uprwe Court in paragraph 	I - 

12 of the judgeme*t/Order that since the rota quota 

tule cannot be said to have Seken down on going through 

the facts of the case although exce5 recruitment were 

made during the period 1978 t. 1981 in the promotions 

from both direct recruits and prom.tees, it was net 

neoSssarY either to deal with the decisions cited by the 

Benches on the question when the quota rule can be said 

to have broken down or with the question whether the 

principle contained in Oil dated 7.2 .1986 -can be given 	I" 

retrospective effect. 	In that matter the judgements 

of two Benches of the Tribuni were different. The - 

Han' ble Supreme Court held that the decision of the 

Madras Bench was based upon concession and cannot be 

treated as a decision an merit. Our decision in the 

instant matter was based on the merits of the case. 

It jiAgemest given by another oivisien Bench of this 

very Bench or any other Bench for that matter is not 

binding as we have disagreed with the cenclus ions 

arrived at by the earlier D.B. of this pribunal with 

our own reaenS as stated in the judgeiflent / order. 

i40 	 fl view of this, we find these two Review 

Applications totally devoid of merits and the same 

are dismissed. 

( N.K. V&R 	) 	 ( B.L. ItGDE 

bflber (A) 	 *rnber (3') 

cvr. 


