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Date of order ; 28-2-96

i. R.,P. He. 30/96
in

0.A, No. 425/92
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Shankar Ramch andra Kada i

& 146 Others © .ee.  Petitioners, |

versus :‘

‘ Unien ef ;Indiall& 9 Pthers veas Respendents . ;,".
- 2. E.P, Ne. 31/96 '

in
0,4, N@, 259/93

Padmakar Arjumrae Deshmukh - '
& 6 Others eeee Petitieners,

versus

Unien of India & Dthers cs s Respondents .

PER HON'BLE M. N,K, VERMA, MLMBER 2ADMIN ISTRATIVE 5

These are the Review Petitions against the
jidgemsnt and erder of the Tribunal in OA No. 425/92
and 259/93. which were decided by & coumon erder en
6.12.95. The applicants in these two Review Petitioens
have breught te notice that there are serieus errers ','
in the judgement ¢ontrary te the pleadings as
well as (£fafts, In the Review Petitien Ne. 30/96
in relatien to 6:\ i\ie. 425/92 the applicant has canvassed
again the ratie ef the judgement in the caSe of Uttamrao
Henumantrae Jadhav in OA No. 823/87 by wh ich the senie-
rity was required to be determined between direct recruits
. and promotees on the bas is of continueus officiatien in

the cadre notwithstanding the dates of cenfirmation.
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Since the sald judgement ef the Tribunal was upheld
By the Hen'ble Supreme Ceurt by the dismissal ef
S;L;PL filed en behglf of Unien ¢f India and a Review
Petitien No, 18/93 was alse dismissed by the Tribumal,
the matter relating to the fixatien ef inter.se senierity
between direct recruits and prometees hats been settled,
The revised sanierity list subseguent te the judgement
is new based on the length ef service after their initial
appeintnent as direct xecruits. The applicants have
prayed in these R.Ps th;t by the present judgement in
these 0,45, the whele matter has besen seught te be re.
epened which steed.cencluded by the earlier judgement
ef this Tribunal im O,A. Ne., 823/87 Uttamrae Hanumantrae
Jadhav & Ors, This is an error apparsnt en the face eof
the recerd and the present judgement, therefere, deserves
te be reviewed, The applicents hasealse breught te the
netice that the judgement went much beyend the pleadings
.aS it was neobedy's caSe that the judgements in the case
of U.,H. Jadhav & Ors. {(OA Ne, 823/87) and K.,K. Patlwer
(0.5, No©. 213/87) eught to be reviewed. The presant
judgement in these QAs has seught te be reviewc: the
judgements in the earlier OAs which is net permissible
for a Divisien Bench te de, The affect eof the judgement
in the present CAs is that the reliefs granted in the
earlier judgements are liable to be withdrawn. The
present judgement, therefore, deserves te be reviewed
te remove this anemaleus and imcengrueus situgtien.
. hnother errer has crept in by permitting grant ef
senierity te a premetee efficial fer the peried when
he was net even eligible fer being premeted te the

pest ef Inspecter, The raelisnce of the Divisien Pench
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en the Minigtry eof Heme Affairs Memeranrdum dated
22nd December, 1959 is net cerrect as in the sarlier

OAs of U.H., Jadhav & Others, the Bench did net accept

" th4s centsntien made en behalf of Uniem of India as

well a5 en behalf ef the premetes efficials, The
Said O,M, dated 22,312,59 héd net enly beceme ebselete

&8 it was net being applied after the judgements ef

Hon'ble Supreme-Court in varieus matters inm which

Hon'ble Suprame Ceurt has stressaed en senierity being
determined en the dssis ef length of service gs alse
the fact that the Ermakulam éench of this Tribunal

by its judgement éatea 26.,3.1991 in the case.Of v.
Narayanan & COrs. ver-aa‘Collecter of Central Excise &
Custems reported at ATR 1991 (2) C,AT, 66, has declared
the paragraph 7 ef the O,M. dates 22,12,.59 as vielative
of Articles 14 and 16 ef the Censtitutien and it alse
held that the fixing ef the senierity im the cace ef
these applicants basing en O,M. dated 22,12,5% was
irregular and ispreper, The applicants have stressed
the peint that this D,B. did net have the liberty te
disagree with the judogement ef the Ce.erdinate Benches
of the Trimunal &8 given by the Ernakulam Bench and
Hyderabad Bench earlier te that,besides the ratiec ef

the judgement ir Jadhsv's cCssSe,

2, In the ether Review Petitien No, 31/96 inm
O.A, Ne, 259/93, the R,P, has been filed by Padmakar
Arjunrae Deshmukh witheut having been verified by the
learned ceunsel fer the petitieners in that matter,
Apart frem this defect, this R,P. is alse & repetitien

ef the peints made by the petitieners in R.F. Ne.30/96,
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Besides, the petitioners in this R,P. have hbreught

to the notice the judgement of the Hon'ble Supreme
couit in the case of p}s. Mshal & Others vs, Unien

of India & Ors. reported at AR 1984 S.C. 1291

wherein the vires eof Government O.M; dated 22,12 .59
has been interpreted by their Lordships and subse-
quently in case of J‘.S.. Lamba & Ors. vs. Unien of
India reperted at AIR 1965 SC 1019 wherein the Hon'ble
Supreme Court has held that the senierity of the
asplicant cannot be fixed in accordance with the

0.M. dated 22.12.1959,

3, We have giv«sn the Review Petitiens our serious
consideratien, The applicents in beth these O.As
under reference had at ne time questioned the vires

of the Government C,M, dated 22,12.1959 as would be
cme- from the relief clsuses reproduced in R.P. No. .
30/96. The entire @adjudication in these two O.Aé

waS te recast the combined seniprity list of the
Inspectors of varieus Collectorates as on 1.1.91 en
the basis ef the centiau_ous officiatien in the cadre
after being duly appointed amd jeined in the ca&re
leaving out the date of cenfirmatien. In the pleadings
and arguments, the learned counsel for the applicants
tetally relied en the ratic of the judgement given in
the case of U,B. Jadhav & Ors, (O.A. No. 823/87) which
recast the senierity ef the direct recruits vis.a-
‘vis Jadhav & ethers, whe hgve accerding te c_ertaj.n
senierity list:l:\;%een appeinted and jeined esrlier to
him. The 0.As were filed te remove the anemalous
situatien cretk-‘ed by the interpelatien by Jadhav and

ethers in the combined senierity list, Our judgement
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and erder im this matter has been passed en the facts
and citgtisns Breught te eur netice during the ceurse
of arguments, The case of V. Haray-anaa'& Ors.‘voxsus
Cellecter of Central Bxcise & Custems decided by the
Ernakulam Bench and the cases of P,5, Mahal vs, Unien
of India & J.S, Lamka vs, Unien-ef India (supra) decided
By the Hen‘'ble Supreme Ceurt were nmever breught inm
suppert ef the arguments ¢f the legrned ceunsel for the
applicants., In any c¢eSe, the facts and circumstances
of the case new breught te eur notice have ne relevance
in the pres.ent case, 1In the case of V. Narayanaa

& Ors, vs. collectir of Central Bxcise & Custems , the
vires of para 7 of the Gevernment O.M., dated 07,02.86
was adjudicated and the Qam was declared aAaull and véid
and accerdimgly, the aeniority 1ist prepared en the
®asis of that O,M. was directed t}:recaSt enr the basis
of the principles lzid dewn in the remaining pert ef

the 0,M, dated 7.2.8¢., In the case of P,.5., Mahal, the
matter related te appeintments in the Central Public
werks Depgrtment 35 AssSistant Sxecutive Engineers under
the rules issued en 21.5.54.'&: preblems ef inter se
seniority between t‘hel ASsistant Executive Engineers and
the Assistant Engineers arese beczuse of the guets
system which came inte existancearzs.s.lgw. The appeint-
ments, thereafter, centinued with these preblems upte
1971 when the senierity list ef the Executive Engineers
promoted frem the grade ef Assistant Engineers shewed
as juniors te several Executive Engineers premoted much
later frem the grade of Assistant Executive Engineers,
In that case, at ene time - reliance was placed by the

respondents en the Ministry ef Home Affairs O.M. dated
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22.12 .59, but the learnad Seliciter General appearing
on Behalf of the Umion eof Tndia oesmceded that the s‘id b
O.,M, has ne applicatien te this case and was irrelevant
and the Hen'ldle Ceurt alse accepted the sams viay. B
Thus, it woulld b= seen that there was ne adjudicatien
regarding applicability er the vires of O.M dated

22.12,59 in the case of P,S, Mahal & Ors. (Supra).

Hen'ble Suprems Ceurt decided that case en merits | S
dehors Ministry ef Hems Affairs 0., dated 22.12.59. !
Se far G.S. Lamba's case is cencsrned, the Hen'MBle \“?

Supreme Ceurt has ehunciated the fellewing principles:

“wWhere recruitment te a servioe er a cadre is
frem mere than ene seurce, the centrelling

autherity can prescribe gueta fer each ceurse, FEEN
It is equally cerrect that when. the gueta is

prescribed, a rule of senierity by retating b
the vacancles can »e & valid rule fer senierity, i
But as peinted out earlier, if the rule of senia. N
ority id imextric.ily interwined with the guste

. T

rule and there is eneremous deviatien frem the | N
giota rule, it would be unjust, in.eguiteus and . *]l
unfair te give effect te the reta rule., In fact, : -
a8 held in 0,0, Singla's cgSe (AR 1984 SC 15995) i i
giving effect to the reta aftexr noticing ener-
mous departure frem the gusta rule would be vie.
lative of Article 14. Therefeore, assuming that
queta rule was mandatery in character, as peinted
eut earlier, its departure must permir rejectien
of reta rule as valid principle of senderity.®

The Supreme Ceurt has again . in the same ruling held
that ;

\ﬁﬁ ® . ecegiving effect to the reta rule after neticing
- the enermeus departure from the guota rule weuld be

vielative of Articles 14 and 16, that sSelectien er

recruitment ef ene year shall have precedence ever

selectien or recruitnment ef the next year and this
Y is what is knewn service JurLSprudence as senlority,
accerding te centinusus efficiatien in the cadre eor

' the grade... This is in tune with fair play and

\\ justice and easures equality as mandated by Article

18 .°

We have held in our judgement that there was no break
dewn ef gueta and reta rule in the instant csse. The

appl icants due te nen.availabll ity of prometees were
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eligikle for appeintment as Inspecter - enly fer twe
years er se which cannot e considered te e a break
down ef queta rule., The premotees were given their
dates of senierity against the vacancies reserved fer
their slets in the prescribed ratie and there is ne.
thing wreng in such a system which'was accepted by
everybedy when they got their appeintments in the
Inspecter grades betwsen the peried 1973 te 1985,
while the respondents have cleimed that they had applied
thé MIA'S OM dated 22,12.59. .we did find that this
waS Rot dene very meticuleusly and precisely and that
is why we have given an erder that they must recast
the senierity list taking inte #ccount the exact

stipulatieas ef MHA's O, M, dated 22,12,59, which may

mean disturbing the senierity erremously assignirg te

2irect recruits as well as prometees. Since the
senierity lists are enly previsienal subject te cerrectien
the erder passed by us will have & salutary effect of
bringing all the anomalies and errers to a l'ogical and
final cerrection. The rejectien of S.L.P. By the

Hon'ble Supreme Court dees not cenfer upen the judge-
ment and erder passed by the Tribunal er the High Ceurt
the sanctity of final adjudicatien in the matter, It has
peen held by the Full Bench of the TriBunal in the case
of pr. J.p., Sharma vs, Chief Secretary, Delhi, reperted

at 1995 (2) ATI 368, that

»what is binding en all Ceurts within the
territery of India, a5 previded im Article
141, is the law declared by the Supreme Court,
The dismissal of S.L.P., by an unreasened order
dees not ameunt te declzratien ef law under
Article 141 ef the Censtitutien gnd the Baid

erder cannet be treated as an affermance ef
the Views expressed by thes Court or the Tribunal

against whose erder/ judgement the SLP was
preferred.”
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In t}.ﬂ.s, we are alse supported by the latest judgement
of the i—len' Ble Suprem= Ceurt delivered by three M= mber
Bench in the case of Unien of Indla & Anr. versus G.X.
vaidyanathan & Ors. reperted at (1996) 32 ATC 135. 1t
has been held Ly the Hem'kle Supreme Ceurt in paragraph'
12 ef the judgemeat/order that sinCe the reta quots
tule cannot be said te have bpeken dewR en geing threugh
the facts of the case although exées:s recruitment were
made during the peried 1978 te 1981 in the premotiens
frem beth dir.ect‘recruits and premetees, it was not
necassary either to deal with the decisiens cited by the
Benches on the gquestien whem the gueta rule can be said
to have breken dewn er with the questien whether the
princqi.ple centained in OM dated 7.2,1986 -can be given
retrospective effect,” In that matter the judgements
of two Benches of tha Tribunal were different. The ]
Hon' ble Supreme Ceurt held that the decision of the _
Madras Bench was based upon concessien and cannot be
tfeated as & decision en merit, Our decision in the
instgnt matter was based en the merits ef the case.‘

& judgememt given by anether pivisien Bench ef this
very Bench er any ether Bench for that matter is not
binding as we have disagreed with the cenclusiens
srrived at by the earlier D,B, ef this Tribunal with

our ewn reasens as stated in the judgement / order,

4, In view of this, we find these two Review
applications tetally deveid of merits and the same

are dismissed.

( N.K., VERMA ) ( B.S, HEGDE )
Member (A) : Member (J)
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