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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, ‘GULESTAN' BUILDING NO.6
PRESCOT ROAD, BOMBAY-1

‘ 7
OA Nos. 727; 484; 485; 487; 571 5965 6227
680; and 703 of 1993

1. L C Awasthi ~ ..Applicant in OA 727/93
.2+ G M Sharma & Ors ..Applicénts 19 OA 484/93
3, L P Miehra & ars <.Applicants in OA 485/93
" 4. HR Samant ..Appiicant in OA 487/93
S. D M Karoma «.Applicant in OA 571/93
6. M J Gajjar & Ors - . .Applicants in OA 596/93

7. Mrs. R R Samarth & Ors. ..ﬁpplicants in OA 622/93
8. Mrs. B. Gajjar & Ors «.Applicant 1in OA 680/93

v/8

Union of India

through @eneral Manager

Western Railway & Ors. + .Respondents in all above
. Ooririgal applications

coram: Hon.shri Justice M.S.Deshpande, V.C.
Bon.shri M Y Priolkar, Member (A)
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APPE ARANCE:

Mr. G S Walla, counsel
for applicants in OA Nos.484; 485; 487- 571 ef 93

Mr. M S Ramamurthi, counsel .
for applicants in OA NOs. 727 & 596 of 1993

Mr. G.K. Masand, counsel
for applicant in OA No. 680 of 1993

’aqua A.L. Kasture, counsel

Mr. N K Srinivasan, counsel
for the respondents

Mr. D.V. Gangal, counsel
for the intervenors.
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TRIBUNAL'S ORDER: DATED: 5. .10 1993

{PER: M.S,.Deshpande, Vice Chairman)
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We had passed an interim ordelL in some cases
earlier staying all abpointmenta and ﬁromotions pending i

further orderq.

2. We heard the learned counsel appearing for t.he
petitiopera and respondents at léngth and also the

learned counaei _for'tﬁe intervenors i.e., All India
scheduled Castes & schedules Tribes (Rallways) Association
(for hr.‘l.ev:lty,p Associat:l,oﬁ) and directed the intervenors -'
to be joined as a party respondent. |

3. The first decision was rendered by the -

Allehabad High Courtin J,C. MALLIK V. UNION OF INDIA

1978(1) &R page 842 where the learned judges held that
the Raj.lway‘ Board circular dated April 20, 1970 made
reservation to the extent of 15 per cent in favour of
scheduled Castes in respect of appointment to the posts |
and not to the vacancies which may occur in the cadre of |
posts. There the respondents nos. 4 t.cl 8 had been .
selected by the Selection Committee fo] promotion £o

the post of A-Grade Guards on the basis of an erroneous

|
|

interpretation of ' Rallway Board‘'s circular dated

20.4.1970. -
It was held there that
4. ‘/if the circular was correctly followed and

if the reservat,:lc;n quota was confined to the posts

in that event respondents nos. 3 to 8 could not have

been considered for selection for appointment to the
posts of A Grade Guards and that the selection was not in
 accordance with law as their selection has been made in i
excess‘of the 15 per cent quota £ixed for Scheduled

Castes candidates, When the matter went up to the

Supreme Court in Civil Misce_llaneous Petition ‘
No. 26627 the Ssupreme Court passed the flollowing I




order on 24,.9.1984:

e clarify our order dated Feb. 24, 1984, by
directing that the promotions which may be
made hereafter will be strictly in accordance
with the judgment of the High Court and such
promotions will be subject to the result of
the Appeal. If any promotions hawve been made
after Feb. 24, 1984 otherwise than in
accordance with the judgment of the High Court
such promotions shall be adjusted against the
future vacancies. CMP is disposed of
accordingly.”

Se In a petition filed under Article 32 before the
Supreme Court - Writ Petition nos. 17386 to 17393 of 1984 . .
GIRDHARI LAL & ORS. V. UNION OF INDIA & ORS = the |
supreme Court directed that pending notice the promotions
which may be made hereafter will be strictly in accordance
with the judgment of the High Court in Civil writ Peti-

tion ho. 1809 of 1972 and if any such pramotions have

been made otherwise than in accordance with the judgment
of the High Court, such promotions shall be adjusted :!

against the future vacancies. f

6. When a similar matter came up before this
Bench in a group of applications, this Bench passed an ordel
on 24,4,1987 to the following effect:

(1)The promotions which may be made hereafter by the |
respondents will be sgtrictly in accordance with ]
the judgment of the Allahabad High Court in ;
Civil Misce.Writ no.l809 of 1972: in J.C.Malliks 1
Others v. Union of rndia and others reported in
1978, SLJ 401 and such promotions will be sub~
Ject to £inal result of the casegs. If any promo-
tions have been s0 far made otherwise than in
accordance with the judgment of the Allahabad
High Court, such promotions shall be adjusted
against the future vacancies.

Oor seniori ty

8 of reservation alone, the
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are not prevented from promoting him to the
higher cadre if he is found otherwiase suitable
for promotion even if the reservation guota
fixed for scheduled Caste/scheduled Tribe-.
candidates has been already achieved in the
higher cadre.

(3) The respondents shall not follow the directions
or instructions given by the Railway Board or
other authorities in respect of promotions if and
to the extent they are inconsistent!with this
interim order,

(4) If the respondents have made some promotions on

! the basis of the orders passed by the High Ccourt
of Judicature at Bombay these promotions should

. not be disturbed. However, these promotions will

t be subject to the final decisions in the cases.

(s} However, all the promotions in future should be
) made by the respondents in accordance with thisg
interim order.

(6) This interim order should be folloqed subject to
the direction given in each case.

T A similar order was passed by the H%derabad Bench
and vwas extracted by the Full Bench of this Tribunal in -
V. LAKSHMINARAYANAN V. UNION CF INDIA & ORS. CASES reported )
in 1993(24) 2TC Full Bench 420 ané it was on the same lines
on the order passed by this Bench, The order Feadss

“We have considered these rival contentions,

Having regard to the orders of the Supreme Court

in directing Allahabad High Court's Judgment shall
be implemented and the orders passed by the Bombay :
High Court and the Madras Bench of the Central
administrative Tribunal to which a reference has
been made in foregoing paras, we direct that the
interim direction given by the Madras Bench of l
the Central Administrative Tribunal should also be !
made applicable to the instant case," :

7.We accordingly direct that the vacancies Fs
available, from time to time in the Office 3
superintendent's branch will be filled up in L
accordance with 40 Point Roster system subject

to the condition that the post held by the
members of the Scheduled Castes and Scheduled
Tribes do not exceed 1% and 7% respectively at
any given point of time and if a peréon belonging
to the scheduled Caste or scheduled Tribe ig
promoted on his own merits and not in a reserved
vacancy, then for the purpose of this interim
order such appointment will be excluded while
computing the required percentage. Any

promotion that caild be made in pursuance of this
order will, however, be subject to the result

of main application.™ |

(Emphasis supplied). |

-
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The Bench thereafter made a reference to the Pull Bernch
and the matter came to be considered in quite some |
detail by the Full Bench, Howéver hav:lng done so the
Full Bench cbserved pé_nding deciaion of the Supreme
Court in MALLIX's case Tribunalg are bound to pass interinm
orders on applications challenging reservation on the

basis of 40 point roaster and promotion of SC&ST candi-
dates consistent with the interim order already passed by |
the supreme Court in MALLIK®s case dated 2459.1984 as
extracted above.Théy approved the interim order passed by
the Division Bench $ncthis O xxpefarenos i do Xroer

ob 16.5.88 a5 one " having been passe{d in terms of the
interim order pa'ssed by the Supreme Court in MALLIK®s case.
and dia‘-ecfed“ © that in similax_; cases the Tribunal 'shall
pass similar order_s taking into account the directions

of the Supreme Court. If the Tribunal had already passed
any order not in conformity with the order of the Supreme
Court :l.nadvertenﬂy, such orde&g recalled and fresh
orders passed in terms of the order of Supreme Court go
that conflicting directions and interim orders by various. :

Tribunals can be avoided, i

8. What is of consequence is that in para 49 the
Full Bench observed t.hat‘though they had discussed the
contentions urged before them by the parties based on s
the arguments advanced by them they acéepted the request
of learned Additional solicitor General shri V.R. Reddy,
who appeared on beshalf of the Rail;fay, and refrained from |
expressing their final g:nclu:ions on the isgues arising
have to

in the casd which shall/await the decision of the
Supreme Court in MALLIK's case.
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9, . . Reference was made extensively to the
observationof the PFull Bénch,before us for the purpose

of enabling us to take an appropriate view of the matter.

But since the Pull Bench itself has not gi;en any
conclusions which are final we are constrained to
observe that none of the oﬁaervations. made by the Full
Bench could be accepted as ratio of the decision of the
Full Bench so that it would have a Si’nding effect on
smaller Benches; -as_pracuoally noth:‘lng was finally
décided and the controversy on the points of law had
hot been aét at rést.‘.‘ we might, however, 'ﬁent:l.on here
that ncne of the parties have taken exception to the
interim ordérs which were passed in accordance with the
directionsgiven by the Supreme Court, When the matter
came up before a Division Bench at Bombay deqfi to which
one of us (ﬂ:ﬁi MY Priolkar; Menber (A)) was a party,
it pointed out that the interim direction given by this
Bench was in & conformity with the direction given by

- the Supreme Court as well as the Hyderabad pench of the

Tribunal and t;'.here uzasrno conflict and that the interim
order pasaedhy;hisﬂenchof the Tribunal would be on
the .same terms as pagaed by the Hyderabad Bench. So

:B:r as the parties to the present petition are concerned
the position remains that they still have to cbey the

direction.s‘given Pex persuant to the final: order by the Full

Bench g0 for as the matter of reservatio:L is concerned.

10. The question raised on behalf of the intervenors

Assoc;fiation was . about seniority., The contention was
or

that /a candidate who got his promotion on the basis of

reservation to the higher post his seniority in the promo !

+

tional cadre must count from the date on|which he came |
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“4into the cadre and that his senior:lty -mld not be

on the bagis of seniority in the lcnler cadre £from
shich he rose t.othehigheroadmami:t he came
to he promoted on the basis of the maerva_ntiqn policy.

~_ This pnoposition was not accepted by a  Division Bench

in

of this Tribunal 7 VIR PAL SINGH CHAUHAN V. U.0.I. & CRS.

1987(4) ATC 685 and 1t was held that where a junior

belonging to a reserved category, . Aj,,mpsu.,«,;@ over the

senior, due to reservation for SC&ST, such juniors will

have to wait for their turn for further promotion.
another ‘

'Ihe same view was taken by pivision Bench o:E this Tri-

bunal at patna 1n-K&!ESHHAR SHARMA v. U.0.I. & ORS.

- 1990(12) ATC 26 and it was held that if an employee has

got accelerated promotion from Grade 'C’ to Gr. °'B’

. by virtue of reservation, he cannot be granted the

benefit of seniority in Gr'.'B" for aext promotion to
Gr. *A' and for promotion t.b Gre, *A' his seniority
in Gr.'s* will have to be determined with reference
to seniority in Gr. C irrespective of longer length
of service rendered in Gr. 'B®' due to accelerated

promotion,

il. _ These decisions were followed aieo'by this
Bench in Tr.A.No. 16/89 D G BALIWANT v. U.0.I. -& ORS.
to which ome of ouc- (shri M Y Priolka.f, “Member (A))

was a party. A similar question arose in Tr.A.

No. 147/87 P M KHADE & ANOTHER V. WESTERN RATLWAY,
decided on 6.7.93 and we followed the decision in BALI-

WANT''s case as no new point was presented before us.

¥e, theregore; took the view that the case was fully
covered by the decision in BALIWRNT’s case,

12. This was the catena of cases in which what was

described as leap froéuig was not permitted.

|

H

L
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13. ghri Gangal, learned counsel for the
intervenors, h_mevef, polhted out go us ti:at in OA
No. 326/89 ~ ALL INDIA NON SC&ST EMPLOYEES ASSOCTIATION
(RATLWAY) BIKANER & ORS V. 9.0.1. & éas. a pivision |
Bench at Jodhpﬁr and a division bench sittiﬁg at
Jabalpur = OA No. 358/90 RAMLAL B. VERMS & ORS
Ve U.0.I. & ORS. - took “a contrary-view relying un KARAM
'CHAND V. HARYANASTATE ELECTRICITY BOARD & ORS V. U.0.T.
1989 8C 261 and the observations of tﬁe f‘ull Bench @t |
Hyderabad and held that the seniority of officials
belonging to SC&ST in any cadre will be recko‘ned from
the date of promotion to a grade and not from ; date of

entry into the grade from which he was pramoted.

From whatever source an employee has been promoted, he
occupies the place with the seniority normally available
alopg with others irrespective of whether he ‘gbt the
henéfit of reservation or other'isé._and he cannot be
later classified on the basis of .his'originalw appoint-
ment or promotion amd Lder{iéfdurther promotion if he
is qualified otherwise on the_ ground__ that he :
acquired the promotion on the basis of mserv%tion L
only; There is nothing as accelerated promotion in
service jurisprudence.

| |
14. That Division Bench also observed that since
the matter had been referred once to the Larger Bench
and the Full Bench had expressed its view whit#l:i?bis in
accordance with XARAM CHAND's case thereﬁfé’ no point in
referring the case again to the Larger pench, as the
declision of the Supreme Court 1s binding on ttle Tribunal

under Article 141 of the Constitution.

7 3
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15; " . Had the dispute'-‘ rested :: t‘hem.m
there would not have been any difficulty 1n follcning
the decision in -, ML@::%* case. But a Division
Bench at Bombay in M.P. No. 447789 in certain Transferred
and original Applications beginning with Tr.A. N0.154/86
decided on 15.9.89(to which one of us. Shri M Y Priolker
Member (A) - was a party)took note of the decision in
KARAM cm;m'a case and ;ft.er going through the judgment
‘felt that it was not an authority on the mm as to
whether a person who has been promoted on the basis of
reservation would be entitled to a promotion in the

- higher cadre frrespective of the fact as to whether the_
quota reserved for SC/ST is already achieved or not in
the l;u.gher cadre, énd then mferred-to RAHEWAR :

' SHARMA & ORS. V. U.0.I. in Tr.A.No. 385/86 decided on
9.8.89 by pPatna Bench of?’ll‘eribunal - 135 an authority

on the point mentioned above,

16, - It is, therefore,kclear that there sre two
sets of decisions taking divergent and irrecongilable
views and it 18 not po':ss:l.ble’ for us being a coordinate
Division Bench to decide ' upon the correctness of one

the
or[other view and it will be for.b!h!' larger Bench

‘ui :
to pronounce upon the correct legal position. -3

We are tOIf that J C MALLIK's matter is likely to be
early K

decided/by the Supreme Court when it starts hearing the

appeal from the decision of the ‘Allahabad High ct:tu.rt:.u1
| kf
17. Shri Ramamurthi, learned counsel for some of the

i

applicants stated before us that a SLP was filed before

the sSupreme Court against the decision of VER PAL SINGH's |

the was
case and no stay hal; been granted, though/sLy Laladmitt.ed

4
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18. shri Gangal for the associat:lon poinbed that SLP
was filed against the decision in OA 423/89 apa ... = |
. it 'was directéd xxxxx, that the matter be l:l.nted |
-after summer vacation'; When the decision in J.C. MALLIK's |
case referred to by the peuuomraﬁggvlagnaidered by the
Larger Bench gnd that no 1nterim direction sought by the
appellants before the Supreme Court was n@cesséu:y. The
result is that both set’s of decisions hold the field
to-day and the learned counsel appearing for the respon-
dents Railways contend that there is no uniform'v.tew of
this Tribunal which can be :.xxxx* » followed except

the decision of the Full Bench of the Tribunal.

19. In our view so for as the interim orders

are concerned we shall have to be guided by the ‘'

Full ench's . view that-the_directiong ofe Hyderabad
Division Bench . jag- 3 in conformity with the interim
direction of the Supreme Court. We have already extracted
the order of Hydeeabad Division Bench and a proper
reading of .t.t":at order would be that the vacancies
avatlable shall be filled up in accordance with the 40
point roster system -subj;ct' to the condition that the

4,.____—_‘.... .

postas held by the members of SC&ST do not exceed 15 ard
per cent .
-Ustpectively at any given point of time, with the

r:l.der that :I.qaperson belonging to SC&ST is promoted on

his own merits and not a reserved vacancy then for the 7
purpose of this interim order such appointments would be |
excluded while computing the required percentage. The
requirement is that the candidate who cm;:?tes for the
general seat in excess of the quota for the reserved
categories must not have got post on the basis of
reservation; If he has got the post by virtue of
reservation_his‘_;;ranotion would fall within the
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restricted quota and he would not be entitled to compete

for the general vacancies. This, however, will not apply

'to the category or categories where the person belonging

to the SC/ST is promoted on his own merit and not in

reserveé vacancy and any such excess posts would not
count for the reserved category. We make it clear that
we are not deciding any point -of principle and we are
not saying anything about the correctness of one or
other view, but we are bound by the Full Bench's
directions that Division Benches orders be in
accordance with the interim orders of the Supreme

Court.o

20. The position so far as the interim orders
which are required to be passed today is tonCerned is

that .the employees of SC/ST will not be entitled to

‘claim seniority on the basis of his date of entry in

the promotional cadre if he has got into the cadre on
account of his belonging to SCYST. It is only the other
category which we have mentioned who would be entitled

to compete for the general seats.

21, That takes us to the letter dt. 16-6-1993
Exhibit 'A' to 0.A.No,596/93 M.J.GUJJAR & GRS, v,
WESTERN RAILWAY which has been gk challenged

8s being contrary to the interim directions issued

by the Full Bench; The Boards letter purports to show
that it was being issued on the basis of the directions
of the Full Bench and the orders of the Supreme Court

in J.C.MALLIK'S case. The submission of Shri Ramamurtﬁy
learned cognsel for applicant in QA No.396/93 was that
though the Railway.Board purported to act within the

directions aforesaid, the instructions are contrary to
the directions of the Supreme Court and the Full Bench.
Exception was taken to Clause 3.1 which prescribed the

because
manner of holding selection and confirming the panel /
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it prescribed a relaxed standard in respect of

SC/ST candidates even while cdnpet ing for the pos‘l; of
general category. The language used is ambiguous

" though the learned counsel for responden; railways
contended that the instructions in clause 3,1 were
confiped only to the manner in which the reserved
posts are to be filled and threzygsno question of
leap frogging. Our attention was drawn to clause ‘4’
of page é‘of tﬁe written statement in OA 680/93.

Clause 'd’ reads:

"{d) It is submitted that for making good
deficiencies of 15 and 7-1/2 per cent, the
principle of 40 point roster will be applied
- and after making good this deficiencies, the
-pormal rules of seniority will be applied wherein
any employee in the higher grade are senior to
all employees in the lower grade and the employees
whose names are borne on the earlier panel are
senior to all these employees, whose names are
borne selected in the subsequent panel,
irrespective of the facts that they have
accelerated promotion or otherwise.,"

Xt xbE ONK sbhcba ohatoShOUOI G HRASEPEAONK a8 e Helencbix
sheodanguane emiioyed b okasee ¥k, What the respondent
railways unaerstand by the existing procedure is what is

L4

stated in clause (d) page 2 of the written statement, l
the effect of which will-be tolga#ﬁeligiblé,chndidates
who have come by way of reservation alsc, to compete fo;
the general postswhich are to be filled on:merit. Even
the standard for £1lling the general cétegory.is‘notzgg E
observed in their case but a relaxed standrd would be
applied when they compete for the post of general cabebory.
This will be contrary to the'interim directuons which

were given by the Benches of the Tribunal in accordance
with the orxrder passed by the Full Bench and‘would not

be permissible asglong as an interim direction stands. X

!
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' _ _have to
Examples 2 & 3 show that when they/apply a 3x formula,

e : favour
the scales wi;:l be weighbd in i/ of the reserved

category to the detriment of the general category and
the reserved categories Mln?ahe inroads on the posts |
which would otherwise be available for the non-reserved |
category. There cannot be any objedtibn to a candidate
fro:n‘the 'SC/ST who has come by way of .l_!Erit' competing with.
the open categories on the basis of his own merit. ‘

There can be no limit to the vacancies being filled on .
the basis of merit even by the persons belonging to the
SC/S‘I‘ but the result of the instf:uctions 1ssued by the
letter dated 16,6.92 would be to prefer the less
‘meritorious to the meritorious beyond the reaerired quota
of 15 & 7~1/2 per cent respectively for the SC&ST

and this would be contrary to the directions issued by
thé. Tribunal :Ln‘consonanoe with the observation of
. the Full Bench. The letter dated 16,6,1992

cannot be permitted to be enforéed due to nrwmer

the preference j@% sought to be given - :». and

its operation shall have to be stayed until the final
decision of these matters,

22, In OA No. 680793 Bharti Gajjar v. western

Railway and in OA No. 723/93 Awasthi _ - o ... Railway

the petitioners seek ' a direction to promote employees
against additional vacancies/posts arising out of
reservation for
restructuring order of cadres withouhgam SC/ST employees.
'The restructuring is based on the instruc®bns dated
27.1.93, Exhibit *A*' to OA no. 727/93 and it does not

result in creation of @&ditional vacancies but upgrada-

tiqn of existing posts., Annexure A~iii gives the posi-



kU

tion régarding the exi'sting“ percentage and the revised
percentage resulting in upgradation after the restructur-
ing. In view of‘thade'cision “of th‘i-s Triﬁtmal(AﬁéﬁQbad
_5.?1 ‘g]a)m. 414/87 N.K. SARNI v. DIRECTOR GENERAIu RDSO
decided on 31,5.88 the applicants would be entitléd
to ask for relief if regervation 18 sought tc:l be intro=
duced in the matter of upgradation of the existing "
posts, 7The learned members cbserved in para ..'!.5_ that
law is very cleér that in matters of promotion reserva-
tion would apply but the point 13 whether the upgradation
is promotion at all and this was answered in t.he negative
by holding that upgradation was not pu:omotion and that
therefore the roster could mot apply for f£illing the

-~

upgraded posts. .
In the result we direct: ‘
23, (i) that the vacancies available from

time to time shouldbe filled up in accordance with the
40 point roster scheme subject to the condition that

the members of the SC/ST do not exceed 15 and 7-1/2
percent respectively at any given po'int of time and 1f a
"person belonging to the SC/S'I‘ is promoted on his own
merit and not. in a reaemd vacancy then for the 1>urpose
of this .1.nter1m order such appointment will be excluded
vhile computing the required percentage, Any promction
that would be made in Pufsuance of this order will
however be subject to the result oﬂ&%&éplicationsand
in the light of the clarification which we hav|'e givén
in the body of this judgment,

|
b

24, . A41). - that‘w!ule filling the upgraded posts
on account of restructuring which do not involve expan-

sion of the cadre, the reservation shall not be resorted

to. L. |

ek
-
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(111) That the respondent railways are restrained
fxrom qcting upon and giving effect to the ;ngtruéuons
contained in Railway Board letter dated 165631992 ‘under
General Manager's letter dai:ed 1/720=7~92 ard the '

. £urthar instructions of ,-'t.he oenéral‘uanager(s)

under letters dated 1,9.92 and 28.4,93 until further
orders as they are not in conformity with the interim
directién given by the Tribunal 1ﬁ pi:rsuame of the
Full Bench decision and the d_irectioh.é,of the Supreme
Court in J.C. MALLIK's case. |

(iv)  All these matters are admitted and
is ‘
leave Lgranted to file joint applications,

Respondents to file written statement if
already

" they have not been filed/within 8 weeks from to~day.

Rejoinder, if any, within 3 weeks thereafter.

" Matters be placed before Registrar for
completion of pleadings on 4.1.1994 and

thereafter in sine die 1list.

The all India Scheduled Casts & Scheduled
Tribes (Rallway) Association is ‘allowed to iMm
and the applicants are directed to join as a party
respondent in all these petitions.

‘Copies of the application be furnished to
Shri D V Gangal, counsel for the Assoclation.

A | 59/~
(M.Y. Priolkar) (M s Deshpande) _
Member (A) Vvice Chairman

§
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5th October

e

1993 and Hon'ble Tribunal had passed 1nter1m

orders on 5,10.1993. Certified copy of the same wag

recelved Ly the Review petitioners on 25,10.1983. A -copy

of tne said ordet dated

i hu“—v L —_—

marked as Bxhitit '1'

T

interim orders is reoroducad as undert‘_ R

5,10,1993 is'antieked horeto and

The operative part of the aforesald

(1) that the vacancies availabls from

" time to time should be filled up in agcopdance
with the 40 p§int roster scheme subject to the
condition that the members of fhe §C/3T do not
exceed 15 andé?i% raspectively at apy, giyen

,polnt of time and if & person belonging to the

- BC/8T 1s promoted on his own merit amd not in Z
a 3 reserved x’vacancy tien foythe purpoge of %&}
' thiz interim order such appolotment wi;l be ;
P ‘ cxcludeQ while computing the rquirgd peyeenta&e. Eig
ﬂ | : Aﬂynprombtion that would be made in pursuace , g%i
: of this order will however ba subject to'the %Eu
result of the applications and in the 1light 5?
* of the clarification which we have given in -
th? Pgdy ol this judgment:_ | ’%m
: S P
. 24, (1i) that while fillinF my-the upgraded ﬁi
posta pn account of restructuring which do 44
i not involve expansion of thd cadre, tﬁe . .
reservation shall not Le resortgd to. ' . i
{iii1) that the respomﬂentlrailways_are )

restrained from acting upon and giving effect
to the instructions contained in Railway Board

"letter dated 16,6,1992 under General Manarer's



e | -3-

"1$tter dated 1-20,7,19¢2 and the further
f Y.y

A v
Vi TUNGEY

instructions of the General Manager

. Lebtors dated 12,02 and 28.4.08 untiy

Urther orders as they are not in conformity

e b

with the tnterin direction glven by the Tritunal

in pursuancy of the Tnll Hench declsion and

' ' 3 n J.Cgf
the directionslof Ehe supreme Cgu?t A ’

Mallik's case,

V=, bt A TR S TV e v,

M m—— o —

lqava 1s granted Lg file joint appliqntions,

i .

e
L

3. woeks thereafter,”
L E

T Rejofnder, i¢ any, withsy

Hatters gy be placed tefore Registrar for

_ eompletion of pleadings on 41,1994 ang".

thereafter in sine dig list,

Ihe uj, Ctin G
Tribeg (Railway) Assoniatioqyis:gIIOWed to '
Y .t -;.m

.- ..U‘. .&h.
1ntervqggwand”tne appricants garg diregted t,
R e T
ALt PXT 4s'a par

t Tespordent 1p a1l these patitigng,

‘.. Coples of tpe application pg furnished t,

Sard b,y, (angal, Coungg for the Association,u

aloregaid order restraing

£ Teservation whille fimn,

t of restructing whichk'

.40 nat involve SXpansion nf tpq cadre. The above

. dirgctives of ontble T

“ireuled Cate g Schednlod . cosiig

oo

£
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incwstents may fulfil alove seb 6bjec£ibes.

Ftenefite ty raising the salary of certuin posts,

-~

ners prefer this Review Patition

P direatives on the fallowing

GROUNDS

@“Ffions/eadré restructuring have hsen
to rationalise and revise the norms

wiqh‘thahupgradatlon of technology so that ths abaff

Tha
. upgradation is an »kx object to achleve nevw technologioal

|
]
'
1

©omay use‘thé new technolosy in railway working,

requirements besidas ni@her grade posts are provided to
i 4

H

. handle the new assels created dus to gauge conversions,

alectrifieation, dieselisation, computerisation,

mecnanisation of track maintenance, improve communications

tetc. for which manpower of hnigher zhill is :aquiredc

}
{

13 2 The cadre restricturing is an effective method for

1mpvoving pvoductivity. Tha thvust arsas of Rallways

“ightq qun 1n~1uda nleef“iFica+ion, nodernis ation and

tachnology upgradation which roqnire upgradation of ths
: \

?kills. iileher grade post3 have benn cregated to,

attract skilled and edunated work force to ment the
i ' : ‘

demania of hi her tachnologﬁ Thb meletine otaff hova

%lvo teohy rivep *nngniian to adapt to the new

\

tecnnology am methods or working, therefore Railway

{ Lpard instrueted tha uprraded posts mav be £illed'up
o '
. by selection/seniorit;

-cim~aultabllity so0 taat snlected

Thase

_upgradfhgs gre nol ordered merely to rive the Financiai

Poats

,caused due to upgradation invelves the selectiou/appoint~
ment thern nro

nprmal- reservation rules are applicalls

Thal in the reostructuring orders lasued vide

. .

[T

-,



lettar No,PC TII/91/CRC/S dtd, 27-1-83, the total
numbex .of poats'lnlthb'hirhhv criedan of o asdrs wil}
inercase with cdrrespondihg reduct Lon inf the lowar -
gfades:and thus additionsl vacancles will occur

in favour of SC/5T againat'reservatiOh as per the

percentage in thé higher grades with correspond ing
T - L L | A
redtietien tn the lower grades. Though there may

'l. ' not be any echange in the total cadra‘afrenéth

. qi; - that is all grades of.a.partipular cadre pup.
tugethers A copy of the sald letter dated .
27-1-1283 13 annexed hereto and marked &3 Exhibit'l

s e s = e m o ST T

3,4 Tuat the CAT Jodapur 'in TA r&'o': 269/1985 -
b ' Dp,-Rjit Eamar Vsy Unfon of Indlat¥’cads ‘iplield

the roacrthinn in tha npgraded posts ag it in-

a,
T TTOA ..':3,.'-:.'- T T ST I TR I TR S

volves the procass of .gelection/testing suitab¢lity

i :‘:' "

. of the person who 15 getting such promotion. i p?
i : { :.'::1
‘v 3,5 0" That ‘the Larala High Court in the case of S

NeO.Prathu’ and others Vs, Chief Justica and : "
o ki
- % .. others (1973 (2) 5L} - ?51) Rlso held that whera { i
‘ - *xi
3 ,raisina of. the salary sculawithout effactxng in zF
PEAN ‘ i,
the catagory viz, rnservafion rules will notf %
" apply whereas in the present upgradation, it A;- f?
; Yovealy ' ' i e N inkt, " ';
e f
nf one S sEr In athar v ;
Al s .
,}_\ ‘ Srnt ey R h L i -
- T - ;
. P KT (tLhOl IeSfthlLilifiﬁ
o B ok S :
- IO PR ,_-‘Thatlih'ﬁérms of olauge (i)xof interiu 4
.;.—a*‘_'"""”’.'"w' T b ' ’ :
;;gynﬁiiﬁm‘f%'g : - diraectives ot suveh oders of this flon*ble Tritunal, 1 .
—_— I f Yho reservation in accordance with tha 40 points ‘ !
; o roster is required to he provided subject Lo the }
Y [ :
| !
| ' | |
| } z
N . tee . i" - - L]
e L. - . - -$_v“ .
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ndition that the Members of the nC/:? do not

caed 15 & 7}% respuctivaly at any givon point of

1me, which in other words mean once the numker

_O
TR = e

STV T
o [~}

of posts in a puxtieular grada inerensss while the
ﬂ perqentage 13 applied the resorvad vacancias. also

.:,!'will automatically,incranso to that, extant

iee
[

"5;7 - 'fuat this lon!ble Trilunal has not uppre~

P 41 ted the correct. intention of the restructuring

i i ) . - . - e
3,8 . That this Hon'tle Tritunal has failed to
I

Fppreciate the fact that this ig not an en-mass
@pgradation in whiéh ong grade 1s'replaced.by the

¥ %the;_ﬁithout any “change in the number of posts
b A
in‘any particujar grnde.

'
o ! v ’

)

73,9 * That'the lHon'bls Tritunal over-looked tha
-facf'that in thé tnstance uperadatidn uﬁdfdut

i ireservation the 50/ST employees will vst additional
X ’POSt% only to the extent of the proserited

“'percentape arising out of the inevease in the number
. , .
i, .

s jof posts in a partleulur yride,

i g

b

| st é3J10 The word promotion has been defined in the

'Indian Railway EstabilLishment Hanual-I (Revised
fﬁﬁition 1289) in para 211 as under:-

S )
l N 3 "Promotion includes the promotion fpom

“ : Lowdr grade to ‘higher grade, from éne clasg to

; aﬁofhef class and from one grade to another grade,
! Thus CAT has incorrectly assumed that the up-
; gradatinn does not amount. appointment %.e. promotion,

O
!

]

L Y
e




L)

‘
.
1
!

bl

There are ftome posts of. dulia urhdn‘but thay are
congidered higher such as co-ordinating Senlor
Administrative Grade COfficers known as lead of
Department of ,grade 5900-6700 and Spnior
Muinistrative Grade Offlecers of 5000-0700

are working In ke one and sama;grade even then

pf it 1is cnnsldered promotion",

a, u That the Hon'ble Tribunal over-looked

' tne fact that in tqe 1nefant cagsa the incumbmnfs
of the upuraded poqts 1ncluding the SC/

e e employees and alsn non 5C/3T employees acbording

to the 40 point roster formula. -

' . - ' .

3 12 In pu*suanCQ of para 16 of Railway
Poarﬂ's 1nttpr dafed 27—1—93

—deler?

haVP been issupd undar dpmber ataff Bailway

PSRRI

‘
MMM..J.

'Doa*ﬁ and ex~0 fficto Secretary to Govt, of India
eonfidential D 0. 1e*fer No. PC-III/Bl/CHC/S
datod l 2o 93 vide™ which zonal Railways have tean

“1netrurted that V4cunt posts of Group D s on.
28.2,93 should te sutrendered'and ths posts or

-.,'.?. drnup D.in.loWesﬁ'grude which. fall Vacnnt:after

; 1,3.93‘may be kept:frozen-and not filled-up upto

: 5% 6f bonk of‘saﬂcfibn as on ixfx 1,3,93, No

'relawation in qualification 1s to be granted for
direct recruit category.
1s not meant to confer financlal beanits in
shapp “of be*tnr caree; and prOper progression
'r?ther thesa beneritq dre conaequel as existing

staff have nlso been ziven opportunity to man

higher gxade posts ard p“omotion as and whereas

basls directadlo Justavoid hardsiip in mid gession

transfers ete, _In N.K.S9ainl < oghars Vs. Union

of India ~ OA No, 414/87 CAT/Allahabud drawn the
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' “progression.oﬁ:career_

atlon #l'a fop bettgrment and

and repoy, theistagnation.
* Present Upgradation 14 an gxep
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:}That the Honfble Trikynay has rag]ed to
apprnciaﬁu the fact thgtqthn resqrwﬁtion'rules &ro
equallﬁ appliba#id‘in‘the'
P Governhent's Competencx 1o intred.

reservationﬁ !

Uperad g bogty,

:cing/withdrawing

“Tom Cortain “hhare of Eervigny hasg

} i Pradesp 4, w;R.No.'sassxlgaz Dr, g, Ranakrighgya),

_ already be;n ubheld by thig Hon'ble Court 1, C.a -
§ ?l{ ﬁajehdfén Vs.: ﬁgion'of Indjig ]9%&}1) SCH_’Ol | £
& i ~ : B , e : E
_5'?-/'. :3.14- That: the Hon' b e lieh coupt oT And fhrg {
F '
L abd Others ys, GMiss.c, pyy g Others has upparg ;
= ’ i s‘g Ebe Tefervation for SCs/sTs’in upgrdded posts, f
S R OEN T o ;
i;; _;ﬁAf” :ﬁ-f.j-‘ ?11 The Aon'kle Coypt hag incorrecty, appre §
,? f | clated tng the instruct g, contaned i, R vay
,{3 e IF' | Boardts yottn, No.89~ac,r“1')1/49/5 I’tdt 16,5,1995
" . % arg conﬁrary to the djrections of thq_Full Baneh
i ':i“ : ﬁ l and drqers o Supromg Court inJ,c, Kalfprg case,
— | Onzthg Subnisegon or Applicantrg Advocate_who had
(A , J ;“ aken except o, to Clause 3,7 op the akoya sald
F z }. lettor wWhich Teads 34 ﬁnder: | - :
u ‘ o .
. '3 i . "The naqﬂl of'ca?éidates may pe formeg a ,

Per existins pr ;-




e~

in cash adaguate number of se/st gand ldates are

. AR e
not avallakle ag per renaeral mnrrt 1n fge panpl to” ;

L St

£111 the reserved posts, addition&l 8C/ST vandiﬁat

i e o it =

to tun extent of deficlency may be placed_qn ‘the
) panel applying the 3pecified related stanﬁan& and
if st111 the reserved quota is unfilled Turther

s bt e, ool O

qP/‘T cdndidates may be couajdprnd for adhoe

e ey

pramotinn under the btast amgngst the.failed pix
- 1__nmmm.§5licy‘“

‘ run«e ins Hb‘ions ara not ut all contrary
t -

10 1‘1(1 daviaion of HIG J C.

s

Mallk's.case as well
as Full Beneq Judgement of CnT/ﬂyderabud

g

L - L.

In
tHe abkove said clauze 3.11 relaxed standard nag

ST o

t
:A% : 3 bggn prescrihad {for tho resarved pasfs to the
-%' %‘i ‘ fxtfnt.o? 15« 7S and not for general posts.
T% ‘? 1 ’ 1.2 The fion'tle Tritunal has incorrectiy
T;é' Q E appreciated that the written statemant submitted
#Ff ‘ ? ' ‘ : in 0, h 880/93 parbticularly clahsé 'd' which
.% ! %“l ; raads as undery= 4 ¢ T W
"‘;} , ‘ ‘; ‘L % VIt fstsubngtted that for making good .
R N '%_E b SR deficiencigé;of 5 dpa 'y} percent, the
Tk | - ptinciple of4biyolnt PobtéE Wil be
iﬁ %'\ ‘ . applied ant after makin?'gosd this
E'\ : dificiencies, the normal rules of & )
;{%“l E 11' | ‘Seniority will te éppiiéd Qherein any ié
) E % o, " employee -1n the higher rrade are sealior '
; \ ' ' to all eamployees in the lower grade and %
’ E . the émployess whose names are btorne on ;
: 1 . the ‘earlisr panel ara senior to all %
{ 1 t " these employeas, whose nawss are torne |
i,y ' selected in the subseguent panel, ; 3
'-F—h E ' : ' 4 11133pectiva of the facts that tbey hava
; i , accelorated promot ion or otheruise.“
! .
R

I T S pr
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¢ 1y a purt und pareel of Huilway Doard¥a dnalructiong

& - dated 1G-6~-02,
VAT N
jf;w . 4,3 .. That the relevant provisions of law have e

Lo o ' i baen rpproﬁuoed hernin below for raady reference,

 °.$5)"- dian Paibuay Bstalliehment jiumal of Jdlvay

0T e, Secent BULien, 199
-?F;'?: - ) ; "Para 370, ixLAQQLLL,Qu,uL@uuLLyiiilJMMt;imUUt:
ﬁ:;ijj ;;.ﬁ;; :? ; . |
”Qfgéﬁ %{l€?“?3”‘ iii % (a) Promotion to non-selection posts shall be
,gf;?gzé?i‘ i,' | .; i on thae basié of éaniofit?%ogm-suitgbility,
= ! e "suitability ‘being judged ty tha §uthor1Ly
é g l 'i; f ; competent to Till the post, by oral ani/or
j f‘f .ﬁ i written test of a departmentwl examination or
- ; E, a trade test as nnnvidcred neoe“sary and tha
f f“ A rec01d:of servica. The only exception to
‘ \ 5 j. 553 this wou;d-bgiyp.casesnwbera for administrative
i ', .. convenience, which sheold te Tecerded-in
E ; - wrifing, the ?ompetent authority, consideres
S 1 | g 5 its necessary to appoint, a Railway Servant
fi}' : _ ? i _ other than-the senior 103? a svitable Raillway
ﬁifé f_f S i : _ Servant other thun the sepLor most’ suitablg
i . : i %‘ f-'R?ilﬂaY Servapt to ofqu;ate‘in a short tarm '
' _§ | _.‘l vacancy. not exceeding ti:o months an n rule

.  four monfhs An any casey. This will however,

1-.
i .
f . not glve the Rallway Servant. any advantage
:!:
i © not otharvise due to him. A Railvay 3ervant,

§ e . ‘once promoted against a vacancy, which is

goooor g h i
;t§¥f*fﬁ-; E ; qon-fortqitogs, ghould be considared as

3 o -1+ .. senior in that grade to all othevrs, who are '

¥y P . : | ;
L ; é_! subsegpent%y propoted, The suituhility of a i

i " Railway Servant for promotion should be ;

R i t ]
! Jﬁ”; Judged on the date of .the vacancy in the P
i '“;”““**.§ ;r . pigher grade or as close to it as possille, B |

4 ' .

- ;; !
E i
f | E . "

i e, ! oo -:‘

) i R
r— r—ia s, - 'I'



(L) An employeg, whe gualified looan eoTlier test
L e Coand cote proroled in a non-fortultong vacancy

kut reveriz to Lhe lovel ¢grade heforg a subsenuent
P test 15 held will rao senior to all olneTs who

qualify in the subsequent test, - In reapeot of

- those, who have either officiated in fortuitous
o .

vosanclar or Ald pol offlejate at wll will not
ke glven any protectica for saniority on

subsequan! prowoticr,

{c}) : In respect of non»séiection posts in the

- channel of promoiiohlfér gtalf 1h'varioua '

, calegorles cqmtiqed,;sqniority‘list of employees
passing}the gu;tariLity test should be bhased on

ithe lengih of service in comparatle grades

to staff telonging to .tho same calegory.

--.Para 314, Senioyity in it osts:

v o The sehiority of two or mofe officilating

" Railway-3ervants selected at different selection |

. ’ : _
wou-forta’ particulsr selection post shoyld be fixed

“With referance to tho date of selection, ¥ that

I
b
i
|

. e

© 18 to say, Bailwayuseréant ktorne on an eirlier

panel shall be senior to those selected later even i
i i . though the lettar way be continuously officiating &
B L . B I
e ; E In the eelection posts ag a looal urrangqment.from v

' ﬂ | a dato prior to the date o promntian of tha Tormer’
i i " . 1 .
L or the luttar may be substantively senior to the

f % former," ik
i) : gin‘
o b
. - : Para 315. 3enlority waen date of govointment to a }L
. : ¢ ] A - .
| erade iz the same ;ii
, ﬁ ; . Subjoet to whal has reen stated in - - EZJ

- 1 8 ' . ! . ' ‘

paragraphs 302, 303, 304, 305 and 306, when the |




f?

e et e,

il
~date of appointment Lo the grade are the same, the B éf

-dates of aﬁtry into the'graéa“néxt below it shall

“datarmine seniority.

o grades in order down to the lowest frude in tha :

'4'4

;udgement 1s Binding a1l the gubordiuate .courts ‘

) in thae CAT/ibnderabad Judrement 44 ,27-2.92 and

If tanse dates also doincide,

! thpn the dates of onfry into eacﬁ of the lower

cnannel of promotion ghall detelmine seniorityo
!

'If thege dates are also 1dpntica1, fhan the relative

date of birth shall detarmine zentro% seniority,

1f.thess dates are also’identical, then the relative
date ?f tirth saall daetermine, snniority, the older
person= keilng the senior.

non‘bln Tribunal thag erred 1n not Iollowing

the Supreme Court's judgment in the casa of naram

Chand Vs. faryana Fledtricity Boavd AIR 1989 3C o

P ek

?61 veqi_clear and specific free from ambiguity

and Fuli Eane't CAT ilyda®atad has also delliterated

R

1n their judgement ?7-2-02 ahout the applicability
of tha jndgamant of naram Chamd's case. in 0,4,
NP.?SQ/BT_witn refexegce to 3C/5T senlority and

5ald that the qnhiorlty of 8C/3T, have,.to. e,

re?kOﬁed as per feeder trada¢ Syprqame Gqourtls

;ncludinc Centrql Admlnistnativ@wTrgtuqals urdaer
{
Article 141 of Fonstitution without any nxception.

ﬁhe mattor of the senlority has Tully deliberated

o e e ST

[EPRRETSE L ol

ldl'EEI Bench's judgment are. always sccepted ag e s -

tinding judgemant wihen contradictorvy judgments
delibarated by ¢iffrrent’ Contral administrabtive
Tritunals anl fheir views are ifrebonéiiable,

Fhereforg flull Eeach had not giﬁon“any pluunitle

reasons for differdiing with Full Bench decision

“and inconrectly proceaded dn presunpbion that '

oxees

o
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' o [ l
judgements of Jodhpur Bench givédn In 0A No,905/89, l}{ ,
II1) In OA No,358/90 of Ram Lal Vs, Unton of {

- . . . ' . - . : {
India, Cal/Jatalpur also upheld SC/ST senfority .
48 Par Ryilway miYes. ~ ¢ M

e T S - ilad Lo :
IV) = Supreme Court while .considering on 271,93, !
. L . '_ . . N L) [ .\’ LYY . . .ll i
' the Specilal Leave to Appeal (Civil) No,12214/02 }
) against the judgements (dated 28-1-91) of CAT/ .

= |} o

senjority is an.isgue 1n J.G. Mallk's casa,

In thig regard thg following Judguents may
also kinkly te considered:- o '
1) CAT/Jodhpur neld in 0A No,905/89 i waleh
they held that senionity qugp/QT.paYe QQﬁgrmineﬁ

ith references of r'ailuax- .I:U.:!.e-?o o i

11} In OA No,423/89 CAT/Jalpur agreed with the

‘Tatalwur Bench in OA No,358 und 359796 ;Iuipur

" Bench 0K Mo,423/89 in which patiﬁﬁoderéqﬁﬁri _.‘%' '
Dashratmal and others r&;uested'ti;e ax-pax;ty ' i;
stay tut Supreme Court did not agree to._s.tay II‘::‘ :
Judgement and ok ‘nor given any interim directions, l’,
This lodicate that the Suprene Court in hearing ] 1“’

- SLP for admission did not view these ju_dg;n;mts oi‘.;.l,nilh:‘; c,,.
CAT/Jabalpur and Jaipur on merit to. be stayed, * he’ o
A photostat copy of the sawe 14 placed at F/(356peC ‘ ‘
1s a cuse of RamLal Vs, Union of India in which ]
sepiority olt 3C/8T enployees upheld by CAT/ o - ,‘_.‘_ _

' Jatalpur. In'CA No,473/89, CAT/Jal-pur also | %
upheld the..ru].e ‘of normal_¢ enio*.:ity) v o | !

.V) In tha \drif peltittion No..l:?SBG/B‘Il in the |

.S(upromu Court of Gixdhari Tal Kdgﬂ.i;'ar;d.:-i)t!;mrs i}
¥s, U,0.1, plaintidf wade’ requost that to El
restraln the 1'u|plemnntul‘~ion of Rallway Doprd'g E

lgtbor lo,85-B(SCH)1/49/2 duled 26-1-85 Lo A
Northern Rly 1in which questlon of inter-se- Vi -
1!
C
L '
: i



7 z".

/ ' ,ﬁaniori%y of 9CA3T employeas ware clnr;fied.

;'The Suprems Court did not 1ssue the stay orders

- for implementatfon of the akova relerred Boardts
1pttar.§ 1¢ also inmdicates that Supreme Court do
. npt roresee any demerit 1n the existing practice
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M ..
"« These orders were 1ssued in conqultation with the

it ‘ .
th(’n Dyn Leds . : : -
J L '
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i couLd not tring to the notlce of this Hon'ble
. Trihunal, the afaresaid letter dated 271~1003
béing Exiibit - 2 hereto, at the hearing of the . Be-l
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4,5 The Heviawin{ Petitioners humbly subwit that
ﬁi : there are rarinq errors apparqnt on the face of the

S ‘nacord, as pointed oul hersinabove, as such the

|

% \( . sald order dated 5-10-1953 ought Lo ba reviewed,
‘ 2 e e S
AL .

n j 47" The Reviewing Petitloners also submit

A e v -‘h,tﬁaf there are varicns suffisiont reasons as
L o s -'get ot hgreinatove, this liontkle Court ough? to
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{ 'Ti" dateﬂ 5210-93 was recaived by the Ravieving
TN Petitioqn”9 on £5-10-1093 as such the present
- o Fovin” Detitlon 1s filed in time, and aven if
thﬁre be any delay the simg be conio:nd 1o
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“'6.* i In view of what has been set out
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pray that this lon'tle Tritunal may be pleased to;

(1) | Raview ard quash the interim ordars
passed on 5-10-1293 in para 23(1) &
para 24(11) & (1i1) as mentioned here--
inabove and the matter be heard afresh;

(11) Felay if therebe any infiling thig

Reviaw Patitiag bé corfloned,

(1i1)  For such other and furthor relisfs as

this Yon'ble Court mey degm it urd proper,

{iv) Costs may te provided for,
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