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IN THE CENTRAL ADMIN ISTRAPIVE TRIBUNAL
BOMBAY BENCH, ‘GULESTAN' BUILDING No.6
PRESCOT ROAD, MUMBAI~-400001

OC.Ae.No, 641/93
DATED s 7th OCTOBER, 1997

CORAM : Hon. Shri Justice R.G.Vaidyanatha, Vice Chairman
Hon. Shri P.P. Srivastava, Member (A)

Balraj Mohanlal Khaparde

Room No, 1

Rahimat Villa Chawl

Harijanwada

Panvel

District Ralgad

(By Adv. Mr. Anil Kumar K.P.) « +Applicant

‘ V/ Se

1., Union of India through
the Chief General Manager(T)
Maharashtra Circle
Mambai 400001

2. The Chief Superintendent
Central Telegraph Office D
Mumbai 400001

3, The Assistant Chief
Superintendent, -
Central Telegraph Office
Mumbai 400001 _

(By Adve Mr. S.S. Karkera for

Mr. P M Pradhan, Central Govt,
Standing Counsel) - « «Respondents.

(Pers R.G. Vaidyanatha, V.C.)
1. This is an application filed under section
19 of the Administfative Tribunals Act, 1985, Respondenté
have filed their reply. We have heard the arguments on
1.10,1997 in part,‘ It was adjourned to to-day in order
to hear the reSponéents side. To day we have heard the
learned counsel for the respondents. The applicant is in
person and submits that the counsel has not come and
the coﬁnsel has already submitted his arguments on the
previous date, We have perused the entire matékial on recorc

The applicant is challenging the orderf}of compulsory =

L~

ol e - .




retirement dated 19,10.1992 passed by the disciplinary
authority and the order dated 24,12.1992 passed by the

appellate authority.

2. The applicaﬁt was working asva Telegraphist

in the office of Chief Superintendent at Mambai. The appliu_

cant had tovremaié absent due to personal and domestic

difficulties and hence was absent from service on few.

occasions. He hadlgiven leave applications, Due to his

unavoidable absenée the applicant has to suffer the'

punishment imposeé by the administration. Then on.

11.8.92 the ReSpondentg)NOOB issued a charge sheet

proéosing to hold an inquiry. The'allegation of

charge sheet is éne of 6hnauthorised absence, The

charges were vagﬁe. The charge sheet was illegal;not—

withstanding the?&agueness and illegality in the

charge sheet thefapplicant‘agreed with the charges

and pleaded for mercy with Respondent No.3. It is

also stated that;his admission of charge was made

on the basis of éssurance givén by the authority

that a lenient view would be taken, Again by letter

dated 25.9.92 th; appliéant admitted all the charges

mentioned in the;charge sheet and sought indulgence éf

Respondent No.3.€ By order dated 19,10.92 the ;

Respondent N0,.2 éompulsorily retired the applicant

from rvice, It.is alleged that the Respondent No,2

did not conduct any inquiry as per rules hence it {’
L

is stated that the inquiry is vitiated. Then the
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applicant preferred an appeal before the Respondent No,l

but the appellate authority rejected the appeal by ordex
dated 24.12.1992 without passing a speaking order and
without considering various facts and legal grounds mentioned
in the appeal memo, The order of compﬁlsory retirement

of an official who has put ih 12 years of) sexvice

#irtually amounts an order of dismissal from srvice.

The order is bad as no inquiry is held as required by
law. The punishment has been imposed by an authority

who is not competent authority as per rules. Since the
applicant has already suffered punishment for previous

unauthorised absence he cannot be punished again ard this

‘amounts to double jeopardy. No second show cause notice

was given after the inquiry was held and the application
is filed praying that the order of the disciplinary
authority and appellate authority be quashed and that the
applicant be reinstated @with full back wages and other

consequential benefits,

3. The respondents have filed a reply denying

many of the allegatidns in the application. In)particular

it is stated that there is no necessity for conducting

an ingquiry when the applicant has pleaded guilty to the
charge sheet, Since the applicant had remained unauthorisediy
absent on many occassions the orders passed by the authority
from time to time are pe%%%ctly valid and justified. The
allegations about the vagueness in the charge or illegality
in the charge sheet are denied. The allegation that the
applicant admitted the charge based on an assurance that a
lenient view would be taken is denied. The authorities have
considered all the facts and circumstances and passed theéij

impugned orders. The punishment has been %&boseﬁ by/j?s/app—
W, ‘
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ropriate authority and that there is no merit in the
application ‘and the applicant is not entitled to any
penefits. At the time of hearing the leamed counsel

for the applicant has relied on many contentions for
challenging the impugnéd order of punishment and the order
of appellate.authority; It is argued that the disciplinary
authority has not conducted an inquiry and therefore

there is a.violation_df provisions of ccs{cca) Rules,

Then it is submitted ﬁhat there was no admission of

guilt by the applicant and hence the disciplinary authority
in not conducting a fﬁll fledged inquiry in bad in law,
Then it is submitted that the punishment is given by an
authority which is not a prescribed authority in law

and it is also submi?ted that the’appellate authority has
not passed a speaking order and there is non=application

of mind by the appeliate authqrity. It is also a@éﬁéd about
double jeopardye. OnEthe other hand the learned counsel
for the respondentsfsupported the impugned order and

refuted all the abc@e contentions.

1

4, The firét two contentions may be taken

up together. The qgestion is whether the applicant has
pleaded guilty to.ﬁhe charges or he contested the
charge Sheetéggierﬂeﬁhs charge sheet was issued to the
applﬁbant, he'gaveéa letter dated 2.2.92 in which he
admitted all the cﬁarges against him and prayed that

he may be excused énd give one'more chance to improve

his irregularity. 'Then the disciplinary authority wrote
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to the applicant a létter to admit or deny the charges
specifically. Then the applicant by reply dated 25,9.,92
agreed with the charges. The relevant portion of which
is as followss J

“"Reference to my earlierreply dated 2,9.92

I have agreed with the charges framed in the

charge sheet, I once again admit all the

artlcles of charge”,
It is therefore seen that in both the letters the appllcant
has admitted all the charges and now it is too late in the
day to say that thejhas not admitted the charges and a
full fledged inquiry was necessary. Even ifil the original
application the apélicant has stated that he has admitted
the charges on the Easis of an assurance given by the
authorities, Therefére,'the applicant has no doubt in his
mind about hlS pleading guilty to the charges hut the
only explanation 1n the O.A is that he has pleaded guilty

on the basis of assurance given by the authorities,

5, as far as theiEIT@gation about the
assuranée given by éhe authorities is concerned this

is a bare allegatioh in the application which is denied
by the erspondenﬁs; There is no other material to
substéhtiate the suﬁmission; However, the material on
record clearly shows that the applicant has admitted
all the charges and pleaded mercy and wanted a lenient

view to be taken,

6. Once we reach the conclusion thatfthe
applicant has adritted the charges, the question whether
there was a necessity for a formal full fledged inquiry
as contended by the learned coungel for the applicante.
Rule 14 of CCs(CCA) Rules provides for procedure for

imposing major penalties. Rule 14(4) provides that the

to the Government servant

charge sheet should be sexrved
. \
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with all necessary documents and he shg}l be called upon

to submit a written statement of defence., Then sub-rule(5)
provides that after receiving the written statement the
discipllinary authority shall inquireinto the said articles
of charge as are not admitted., Therefore, the duty cast

on the inquiry authofity or disciplinary authority is to
conduct inquiry regarding charges which are not admitted.
In otherwords there is no question of holding an

inquiry when the charge is admitted. It ig one of the funda-
mental principles in the law of Evidence that a fact
admitted need not berraveé. When we have reached the
conclusion that the épplicant hag admitted the charges
framed against him there is no necessity for holding a
formal inquiry as cohtemplated in the application. The
iearned counsel for fhe applicant invited our attention

to AIR 1961 SC 1070, JAGDISH PRASAD SAXENA Vs, THE STATE OF
MADHYA PRADESH, Thaé is a case where no inquiry was held
after the issuance df chargesheet. In other words the
inquiry authority pfoceeded on some admission made by

the delinguent offlcer during the priliminary inquiry.

It was in thosge circumstances hel&ﬁzgﬂgglte of admission

in the priliminary inquiry, once c;arge sheet is issued
then a formal inquiry should be heléd, In our view the

said decision is diétinguishable on facts and has no
application to the facts of ﬁhe present case. On facts

we are satisfied that there was an gﬁ;éégégi;Jéggijgzon on
the part of the applicant. Thereforg;;;e allegation £§;£ the‘
charge sheet about ihe unauthorised absgence, there would be

P

no necessity for holding a formal inquiry.
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T The next submission on behalf of the applicant
is that the punishment was imposed by the Chief Superintendent
who is not a prescribed inquiry authority under the rules.
The leamned counsel for the applicant placed reliance

on a notification dated 12.5,.1987 which prescrih@é that
Senior Superintendent Telegraphic Officer is the discipli-
nary authority and Chief Superintendent as the Appellate
Authority. It was argued that this punishment has been
imposed py the Chief Superintendent is illegal since hef_: )
is not competent authority under the said notification.
Reliance was placed on 1990(14)ATC 619 where a Bench of
Ernakulam Tribunal in P M ABDUL KHADER Vg, UNION OF INDIA,
REPRESENTED EY SECRETARY, MINISTRY OF COMMUNICAT ION 5,
DEPARTRENT OF TELECOM ANwL OTHERS, has held that when a
statutory authority is given powers tc punish a person

no other authority eigher hicgher in rank or lower in rank
cannot exercise that power, But the said authority itself
provides the qualification that unlesz;jinCurrently given

similar powers,. . Thereforeggﬁhe 3 £ the decision

is that no other authority can pass adziorder of punishment

‘except the préscribed. aufhorlty unlesq that authority

is given concurrent powers. The learned counsel for the
respondents invited our attention to the CCS(CCA) Ryles.
Rule 12(2)(a) provides that punishment can be imposed by
the competent authority or the authority in the schedule,
Therefore we find that here the rule (ifself progides cone
current authority not only on the specific authority but
also on the appointing authority, In the present case
the learned counsel for the respondents made available +o
us the order of appointment issued to the applicant dated
13.3.1980 which was issued by the Chief Superintendent,
Central Telegraph Officer, Mumbai. In that notification

the applicant is shown at Sr.No.30, Hence there is no
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difficulty to hold that the Chief Superintendent is the
appointing authority of the applicant., Hence by virtue
of 12(2)(a) the appointing authority has powers to impose

any major penalties as provided under Rule 11, We may

- also refer to~&rtic1é 311 of the Constitution of India

where sub-clause (1) provides that no person shall be
expelled or removed from service by any authorxity
subordinate to the appointing authority. In clear

terms 311(1) prcvide$t§§£]the order of removal from
service can be passed only by the appointing authority
and no person subordinate to the appointing authority,
Since the Chief Supe;intendent isé@@@n to be the appointing
authority he was wit?in his rights to pass the impugned
order of punishment.:

8. Once we come to the conclusion that the
Chief Superintendent. being appointing authority has
powers to pass the impugned order of punishment then

Rule 24 is attracted, Rule 24(1)(ii) provides that where
an order is passed by an authority the appeal lies to the
immediate superior of that authority., In the present
case the applicant himself sent the appeal memo to the
Chief General Manager, who is the superior officer to
the Chief Superintendent, The Chief General Manager has

dispgsed off the appeal.

1

94 In our view both the orders passed by the
disciplinary authoriiy and appellate authority are well
within their powers and there is no illegality or irregularity
in both of them exeréising the powers. Hence we are not
impressed by the argament of thg learned Counsel for the
applicant that the orders passed by the disciplinary
authoritv and/or the appellate authority are irreqular

or illegal,.
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10, Another submission made on behalf of the
applicant is that there is no application of mind by the
appellate authority and he has not passed a speaking orxder,
The order of the appellate authority is at page 20 of the
paper book. In the appellate order in the preamble

the appellate authority has referred to the charges
leveled against the ‘applicant about unauthorised absence
and about his going through the entire record and then
observing that the applicant has admitted the charges and
then in the conclusion passed the order dismissing the
appeal. JIn our view the impugned orxrder shows application
of mind by the appellate authority in the facts and circum=
stances and upon the admission made by the application the
authority has found that there is no merit in‘the appeal
and rejected the same, It means the appellate authority
has confirmed the order of the disciplinary authority.

It is well settled that if the appellate authority passes
an order concurring with the view taken bythe disciplinary
authority he need not have to write a detailed speaking
order. In our view the order of the appellate

authority does not suffer from any legal infirmities,

11, Then the submission about tk& double jeopardy
does not appeal to us. The previous absence of the
applicant is taken into consideration to show that in

spite of number of punishments and warnings the applicant

has not imgﬁ?ved and now he has remained absent for 97 days
and therefore the authority felt that there is no use in
keeping such a person in serxvice, Hence there is no{}
question of double jeopardy or the principle of double
jeopardy isinvolved as he is punished for the latest
absend@’ofﬁéizaays, but the gravity of the charge is

based on his previous conduct of remaining unauthorisedly

absent on many occasions. /’ ’
f
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124 Another argument that a fresh show causge
notice should have been issued before the competent ,
autherity passed the order of punishment doesgnot &gﬁgv,
consideration since the order<§§ passed by the discipli-
nary authority himself and there is no inquiry report
from any other authority, It is only when the inquiry
authority is differeqt frbm the disciplinary authority
the question of disciplinary authority issuing a show
cause notice before ?unishment ariges as per the law,
Qéi;ghis case the dis?iplinary authority has himself considered
the facts of the casé and passed final order of punishment

after finding the applicant cuiltye.

13. Another érgument on{}hehalf of the applicant
[P yrngi

is that the ‘charges under Rule 162 does not apply to the
W l)‘)_a«

facts of the case, It may be so, But charge under Rule &@b
clearly attracted to:the facts of thease, It provides for
unauthorised absence and going on leave without permission
etc, NO prejudice is caused to‘the applicen since he

knew what fate he would meet viz,, remaining absent for
190 days and he pleaded guilty to the charge. Hence we

are gatisfied that no prejudice is caused to the applicant

by incorporating Rule 162 in the charge.

14, The last submission on behalf of the applicant
is appeal for mercy‘of the Court that the applicant has a
big family and hé is a poor man etc, In our view the
punishment has been passed by the competent authority by
exercising discretion, The Trilbunal cannot in its wisdom
substitute its discfetion regérding punishment in the case
of discretion exercised by the competent authority. Normally
the jurisdiction oﬁjthe Tribunal is limited, It cannot
reappreciate the merits of the(jcase or inferfere with the
punishment unlees and until a strong-Cbase is made out that

the punishment is disproportionate to the offence and <%?//
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further it shocks the conscience of the Court, In

. !
the facts and circumstances of the case we find that no
case is made out for inferference with the punishment,

In our view the application has no merit.
154 In the résult the application is dismissed,

No costse
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(P.P.Srivdstava)l ; (R.G.Vaidyanatha)
Member (A) : o Vice Chairman




