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ORDER

Ry M. Shanker Raju, Member (J):

The apwli&ant in  this 0f., who has been working as h
CCoamplaintst. & Group TRT postg havinag
gnation of assiztant Personnel Officer (for
l e the adverse remarks recorded in  his

encinag  BL.E.9L. The applicant has also ;

the representing authority.

rejecting his

mbation agsainst the adverse remarks by

arder dated L7.01.92.  The applicant has sought expunction of



&

w lon

the  adverse  remarks  and  also  consideration for  bhigher
promotion without faking into considegration the adverse

FEmarks

Z. The applicant was appointesd as Welfare Inspector of
asis  being  an outstanding  hockey plaver. It is
contended that the applicant had besen performing his duties
with utmost sincerity and dedication. It is contended that

f l::l i-

in the yvear 1988 the applicant appearsd for

1.

on his suitability on the bhasis of

PO and bas

L, wiwva vooe and outstandings ACRs he was phﬁmed
at serial Mool of the panel. He contended That sven befors
empanalment  he  had worked as a0 from 2007088 and was

Wwith the establishment matters of differsnt sports.

It is maintained that the performance of the applicant was
cutstanading withéut arty complaint from subordinate staff and
otherwise . Hig stated that as dealing with e
sl e fjmn‘pxum ation of  the subordinate staf¥ the same weres
held within the schedule. The applicant has stated that he
Mas  been posted to different placses as &R0 and while at
Al T rom 198% e had Dean shouldering the

(r%uun‘lui]l """" v to deal with the cases of half of the toal

cadire ot Pinimbad Division pertaining o
salectiontransferincrements  which oould have been dealt

there was no other officerg

5'53

with by two officers  a:
available he fas  shaouldered the burden  himself. Thes
applicant was not conveyved any adverse ACRs for this period.

The applicant has also conternded that he hags  attendsd fhe



arientation course for Group "B offficers and stood first,
obtaining odistinction. Instead. The reviewing authority
communicated adverss remarks to the applicant regarding his
knowldge of establishment matters not bing upt the mark and
e all performances eing averages The applicant
thereafter made a representation ’by taking gev&ral legal
pleas. including that during the periocd reported upon he has
e b&én informed about the short-comings nor warned. The
adveirse  remarks  have bean maintained by the.repreﬁenting
authority without recording  any reasons. The applicant
con bl as thaﬁ a  Government servant cannot  become slack
suddenly and has to bs apprised of the short comings eto.

which aire provided in paras 1608 amd 1609 of tThe IREC Yol.l

it is contended that the representation mads by him has been

pe

sed aof by a noﬁwﬁﬁeahing order and the orders. have not
at all been written in the file. For this the applicdant has
reliaed upon the case of Union of India W F.G. MNambudiri,
AIR 1991 3C 12146, Placing reliance on the ratio laid down
i Pk, Shastry  v. State of MJP.L, ATJI 1999 (F) SC 394 it
is contended that the remarks should bs recorded objectively

i the  absence of any material to show  that the

efficiency of the officers was any time slacked, adverse

remarks wWwould not be sustained. It is contended that the

appraisal of the fact should be based on material and the
conclusion as well. It is also pointed out by the learnsd
1

counsel of the applicant that a DRPC was held to consider the

SR0s for promotion to senior scale on ad hoo bazsis and one

il

of the junicor promoted to the applicant Sh., C.K. MNair had




B
. The respondens have also produced the relevant records
reqgarding AVerse remarks and  orders passed by the

it *"Ti 19 authority on the representation af the

applicant against T he acverse - remarks as well as

the selaction committes held on TRLUR.R]L

whersbhy junior paerson of  the applicant Sh. CLlE.Mair was
accoirdad ad hoo promoticn to the sernior time scale. Further

7}

a2

report of the applicant pertaining Lo the vear 129223 ha
baean  producesd to show that the applicant»wag gradaed as vary
good and outstanding respectively. It is contended that as
there iz no challenges to the order rejecting promotion the
same cannot be gone into the present 0 and ad hoc promotion
cannot bestow upon the applicant any right of seniority or
regularisation as the post is Group o' the promotion is to
he accorded after consultation wiﬁh the UPSC, GH merits, it
iz also contended that the remarks have besn rightly  given
to the applicant and the reasons have been recorded in the
File by fh@ representing  authority while maintaining the

gobvarse ramarks.

5. We have carefully considered the rival contentionsg of
the partiss and perused t%e mateirial on  record  and  the
record produced oy the respondsnts fE regards the
aisction of limitation is concernsd, we Find that wvide an
order dated 24.9.93 this Court atter meticulously dealing
with the contentions nas clearly ok baervad that tThe pr@éent
Oy i within the stipulatsd pericd of limitation and is
nte

Within the time. &3 such the co :ntions of the respondents

o of merit. G QN mMErits e

)—i(-

regarding limitation My devo



e
find that the performance of the applicant since he has been
appaointed  had remained excellent and he has been performing

his duties with dedication and devotion, on perusal of the

remarks  recorded  in the ACR - of  the applicant by the

g

rey I ewing authority we find that the SAME lack
ol dectivitv. The material facts have not been apprised and
the conclusion arrived at is not  on the basis  of  the

applicant has never besn apprissed

&

awmriﬁﬂl of the fact. Th
about  the shmrt cominfe by any warning oral or in writing.
Tn wiew of the provisions of paras 1608 and 1609 af IREC
it iz mandated upon  the authorites to apprise a Railway
sarwant about the short comings and with a view to  give an
opportunity to defend himself. The satisfaction should be

an obisctive basis and based on material. #As the provisions

ki3

{

of para$'l@08 and  1s0%  are -not adhered to fthe aulve
remarks recorded in the ACR of the appliéant are not legally
sustainable. On perusal of the ACK of the applicant we find
that all the remarks attributed to the applicant does not
remarks communicated to the applicant. The applicant

L .
as

e
o

i accordsd the grading of average. Though
bﬁ@n stated that the applicant iz a sportsman and Taklng
intaerest in his sports but wvet his averall perfarmance has
bean obsaryved averaqas requriﬂmvmmre expeirisgnce. In absenos
"

af any material producsed to  show  that the applicant was

short comings by way

P
@a

afforded an opportunity to improve h

of iasuing any memo etc. andbeing apprised of  the short

comings by the concerned authority. We are fortified by the

following ratio in the case of P.K. Shastry, supra:



.

“any sdverse  remark cin the CLRs. could mar the sntire
caresr of that officer. Therefors, it is necessary that in
the event of a remark being called for in the Confidential
Records the authority directing such remark must first comne
to the conclusicon that the fact situation-situation is such
that it is imperative to make such remarks to set righnt the
wWwrang committed by the Officer concerned. & decision in
this regard must  be taken cobijectivelw after careful
consideration of  all  the materials which are before the
authority directing the remarks being entered In the C.Rs.
I the instant case, the High Court haz rested its opinion
in regard to the efficisncy of the 0O0fficer based on  the
faot-situation of a single case and that too with referencs
to the capacity of the Officer concerned to  control  the
nroceedings of  the court. Thers was no material before the
High Smurt that this was the case with the concerned
5 ions  Judge in  other cases also nor dogs the lacuna
pointed out by thse Hiqh Court e such  as  would
underming the administirtion

Y

Lion has

T the instant case also we find that
‘ﬁﬁt~b%%ﬂ raken obisctively on  the basis of material and
thaera  has béen vinlation of the rules and instructions on
the subject. The perfarmance of the applicant w}q excellent
For a number ofvears and suddenly the same has been reported

as adverse without appirising the applicant in writing about

clearly

1331

the short comings in performance of his duties i
acgainast the existing instructions and 1is not legally

tenalle.

&.  The adverse remarks are also liable to be expunged on

=t
fos
B
i
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the ground that the applicant has f s representatio
acainst tyes AR EE remarks highliahting that his
performance during the period remained excellent but vet he

has been qiven adverse remarks. The representing authority

has pazsed a  non-speaking  order while maintaining  those

remarks. A3 held in M. Mambudiri®s case (supra) the
Feguirensnt is that the order may not contain the reasons

Bt if the reascons are recorded on the file that would show



W
application of ming by the representing authority %ﬂ T he

i ens aof  ascertaining whether the reasons  have  baen

recordsd in the file by the representing authority we have

merugsed The oconcerned record. We find that no reasons have
theen recorded on the file to reject  the representation of
the applicant  and to maintaip the adverse remarks. In this
wigw of the matter the ordsr passed by  the representing
authority cannot ke sushained. We are fortifised in this
wigw of ours by the ratio laid down in M.OG. Hambudgiri® CHSE
(mupral  and U.R. Jal Migam & Ors. v. Prabhat Chandra Jain &

Others., 19%% (337 aTC 217 (SC).

7. The olaim of the applicant regarding his  prometion  to

concerned, we find thet in the

@

Senior  Personnel  OfFficer 1

el on F9.8.91 the applicant was within the zone of
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Cuﬂ“lu sration but on the basis of the overall
Mas notbeen Found Fit for promotion to ssnior scale on ad

and the reason for this was that he was having an

1)

hoo basis
adverse remark in hiz ACR pertaining to the vear 19%1 which
was also  takern into consideration by the respondents. The
applicant was having one good grading and the other wvery
good but  was given lesser marks with the result his junior

was giraded ad hoo promotion.  Though the applicant  has  not

1‘3

specifically assalled the promotion to his junior on ad hoo
baiz Ut in one of the pravers he has asked for considering
higher promotion without taking into consideration  the

adverse ramairks. I cur considered wview even though LtThe

applicant  has not  assailed the pronotion but yet in his

caontended that as the adversese  remarks  have



P
besn  taken  into  consideration  the same resulted in his
supersession and promotion of two of his juniors. s hne
amrlicant was nat found Fit for promotion on ad hoo basis in
the super Time scale on the basis of his adverse remarks 1t
hazs Lo be a@rstruéd as conseguential religf praved Tfor by
the  applicant pertaining the main relief of expunction of
GobvEirng renarks ., gpart from  it, by  accord of ad hoc
prmmmtimﬁ although the applicant has  besen  accorded the
miramoticn on 30.11.93 despite stay of the Tribunal, the plea
of the respondents to this regard would hold no water. T s

miromation  of  the applicant will not disturd any seniority

he  has  besn

2]

put would accord him  monetary bensfits, &
prevented  from joining the post dug toe an illegal action of

ally recording an adverse  enbry  in

5£)

the respondents by illeg

&, In  the re suﬂt and having regard to the discussion mads
above ., we are of the confirmed visw that the adverse remarks
recorded in the a.C.R. of the applicant pertaining to the
pezi-fod ending ZL.3.91 are not leqgally sustainable and as

such the samse are expungsd. The respondents are direchtedd to

tive same fraom the A .C.R. of the applicant for the

aid period. They are Turther directed to consider the

applicant  for  higher praomotion as Senior Personnel OfFficer
with effact from the date his  Junior Sh. C.K. Mair was
e ladered In the DPC held on 29.8.921 and in that event the

xt for monstary  benefits and

&

applicant  would bse sntitl
Aitfarence  of salary with effect from the date of promotion

i1l EO.11.9%. The Q.. is allowed in the above tarms  and



i

the direction to the respondsnt to implemnent the above
Airections within twe months from the date of receipt of a

copy of this order. Mo costs.

g . KW 8’\ C?'CME\
[Ghanker Raiu) [Bmt. Shanta Shastry)
Member (T Member (&)
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CENTRAL ADMINISTRATIVE TRIBUNAL
MBMBAI BENCH:MUMBAI

BP No.58/2001 in
0A No.639/93
MA=-755/2001

Mumbai this the 1Sth day of September, 2001,

Hon'ble Mrs Shanta Shastry, Member (AQ
Hon'ble Mr, Shanker Raju, Member (J)

Shiv Dutt -Applicant
Ve
Vs,
Union of India & chsrs ~Respondents

ORDER BY CIRCULATION

HON*BLE MR. SHANKER RAJU, MEMBER (3):
st

By way of this R,P, ﬁhe review applicant
seeks r eview of our order ﬁated 15.6.,2001, The
applicant has also filed an I"P-755/2001 for condonation
of delay in filing ths present R.P., UWe have perused the

reasons given for delay, UWe are not satisfied that the .
*

Teasons are good enough to justify the delay, The MP

is therefore, rejected,

We have also perused the reviei petition., Ue do
not find any error apparent on the face of record or
discovery of new material which was not available to the

review applicant e ven after exercise of due diligesnce.
The review applicant under the guise of the present R.P,

is trying te re-argue the matter which is not permissible

as held by the Apex Court in K,Ajit Babu & Ors, v, U, 0,1, &
rs., 3T 1997 (7) SC 24, 7The RP is dismissed, by circulation

(Shanker Raju) (Shanta Shastry)
Member (J) Member (A )



