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CENTRAL ADMINISTRAT IVE TRIBUNAL
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THIS THE 24TH DAY OF JUNE, 1999,

. HON'BLE MR.JUSTICE K.M.AGARUWAL, CHAIRMAN
HON'3LE MR .R.K.AHOOJA, MEMBER(A)

U .Balohar

Khalasi Helper

Smithy shop

N .G .Central Railuway WorKshop
Kupduwadi, Dist .: Sholapur
Maharashtra,

C/o G.S5.dalia

A.dvocate, High Court

16, Maharashtra Bhavan,

Bora Masjid Street,

Fort, Bombay-400 001. eeee Applicant -

(BY ADVOCATE SHRI G .S.WALIA)

Vs,

1e Union of India, through
Genergl Manager, :
Central Railuay,
Bombay V.T.
Bombay -400 001 .

2. Chief Workshop Manager,
Parel Workshop
Central Workshop
:ﬁgmbéygéﬂﬂ 012.
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S e

3 uWorks Managsr
Central Railway Workshop
Kurduwadi
Dist: Sholapur
Maharashtra, e Respondents

(BY ADVOCATE SHRI S.C .DHAVAN)

ORDER(ORAL)

JUSTICE K. AGARuWALS

By this 0.A., the applicant has made a prayer for

 quashing the order dated 23.7.1992, Ex-'A' treating it
€laimed

as an order of removal from service and . ja declaration

vy

to the effect that he continues to be a Skilled Grade-I Fitter

from the date of removal.

Pl
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Le 2 drisfly stated, the applicant was working as
Skilled Grade I Fitter with the respondents. For his
unauthorised absence from 23.11.1984 to 7.1.1985, he
was chargesheated, found guilty and accordingly removed
from ssrvice with sffect from 21.12.1985 by ordeér dated
21.12 .1985 which is also filsed and collectively marked
as Exhibit 'A?, ‘Tha appeal preferred against ths order
of removal was also dismissed. The_applicant thereafter
filed a mercy petition on 30.6.1987 which is filed as
Exhibit 'E', On that basis the applicant was re-appointed
which is dsscribed as reinstatement by thé applicant and,
fresh. appgintment by the departmani. I# appears that ths
order of re-appointment was challenged by filing a review
petition to treat him continuting in service instead of
treatiﬁg him as a fresh appointee. That appeal or revisey
petition was rejected by the impugned oerder dated 23 .7.1992
and, therefore, this 0.A. has been fiied for the aforesaid
reliefs, |

Je After hearing the learned counssl fqr‘tha
partiaé and perusing the record, we find that ths initial
‘orde; of removal from sservice had becoms final after appeal
against it was dismissed. Thia position also does not appear
to have besan disputad earlier by the applicant in his mercy
appeal dated 30.6.1987, Exhibit 'E! He made a specific
raquest to take him in service as a fresh entrant. The
prayer clause of the mercy appeal is as follouws:-

# I request you to kindly take a sympathetic‘

view and I may please be reinstated in service
izgl_//at least as_a fresh entrant and allow me to serve
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you once again. I assure your honour that I will
be regular at work and I will not give a chance
for such complaint in future.%

(Emphasis supplied) .
It would thus appsar that the applicant himself ussd the
word, reinstatement as a fresh entrant in his mercy appeal.
The order of fresh appointment, filad.és Exhibit 'F' states
that the mercy appeal dated 30.6.1987 of the applicant
was very carefully considered by thé competant authority
who was pleased to maks the following ordéri-

"Can be reinstated as a Khalasi in existing
vacancy of KWV only "

After quoting the order made by the competent authority,

the sald order Exhibit 'F' further says:i-

" In visw of the above orders you are appointed

as Khalasi as new entrant for all purposas in

scale Ra. 750-940(RP) on Rs,.750/-p.m. in KWV Workshop.
If you agree to accept the post of Khalasi as new

entrant.ee o

Taking advantage of the word "reinstated" used in the

order of the competent éuthority; the learned counsel fof

the applicant submitted that his appointme nt could not be

as a fresh Khalasi. The initial order of removal must

be deemed to have merged with ths order of the compétent
authority mads on his mercy appeal and accordingly he

must be deemed to havs continued in sa}vica. In support

of his contention, he cited 3Rdoy judgements of this
Tribunal: (1) P.C.Pandsy vs. Union of India, (1996) 33 ATC 1;

(2) S.P.Badgujar vs.Union of India, OA No.238/94
t};L’ decided by ths Mumbai Bench on 8.8 .19944
Vo



gl

-4 -

He has also cited one judgement of the Supreme Court in
Nyadar Singh vs. Union of India, AIR 1988 5C 1979.

49  After careful consideration of the arguments
of the learned counsel for the applicant, uwe are of the
view that the word, "reinstated" was casually used by the
competent authﬁrity for further appointment,‘otheruisav
its order would not have further wanted to say that the
applicant be reinstated or re-appoihtad as a Khalasi in
existing vacancy of KWV, As earlier stated, the applicant
has also made & prayer in his mercy appeal for his
reinstatement in service as a fresh entrant. If the
order of the competent authority is interpreted in the
context of the prayer made in the mercy appeal then also
the only conclusion that can be reached is that the prayer
made in the mercy appeal was allowed by the competent
authority. Praysr was for taking him in service as a
fresh entrant and that was allowad by the competent authority.
May be the word, "reinstated" uas used by the competent
authority, because the same word waa7t§2d in his mercy

appeal filed by the applicant .

5. It is settled principle of ;au that the order
of the lower court or lowsr authority merges with the
order of appellate court or the appellate authority. The
order of removal passed by the disciplinary authority was
challenged before the appellate authority and the appellate
authority earlier dismissed the appeal and, therefore,
the order of removal ﬁéésﬁd@b{}thé disciplinary authority
has already merged with the appsllate order, which has

dismissed the appeal of the applicant,., Ohly becausse there

tng,}s no provision in the rules for mercy appeal, there is
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a provision for revisw, it cannot be allowed to be argued
that the mercy appeal should be held to have been treated

as review petition and gha order passsd on mercy appsal

to be an order on appeal. It is well settled that the

review is allowed only uwhere patent error or errold apparent
on the face of the record of any order is shown, No error
was pointed out against the order of removal passed by

the disciplinary authority and affirmed by the appellate
authority. The appellate authority/;gji;fnot have sat

on judgement over its own judgement or order and, thersfore,
mercy appeal could not bs treated as a second appeal against
the appellats order of the appellate authority. The mercy
appsal may, therefore, bs treated as a mercy revision or
mercy appeal to the reason and wisdom of the'co@petant
authority for giving him fresh appointment against any
vacant post., All the authorities cited before us by ths
learned counsel for tie applicant are distinguishabls on
facts and do no£ advance the case of the applica\t._UQ

do not want to burden this order by discussing them at
length only for the satisfactioﬁfpartias to this list, UWe
have alsé a decision of this yribunal before us cited and
relie@ upon by the learned counsel for the respondents in
Smt .Jubeda Mohammad Igbal vs, U.0.I. & ors, 1994(2) A.T.J.
648 to say that a mercy petition by ite nature is a matter
of administrative dscision by the department concerned. Such
a decision cannot be intsrfersed with by the Tribﬁnal.

Wg, therefore, find no merit in this OA. Accordingly it

f}éﬂ_’deserVBs to bs dismissed.
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6. In the result, this 0A fails

but without any order as to costs,

and it is hereby dismissed

( K.M.AGARWAL)
CHAIRMAN




